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Founded in 1995, the Children’s Rights Alliance unites over 140 members working together to make Ireland one of the best
places in the world to be a child. We change the lives of all children in Ireland by making sure that their rights are respected

and protected in our laws, policies and services.
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1. Brexit: The United Kingdom (UK) has officially left the European Union (EU). Its departure will
have serious ramifications for the protection of children’s rights on the island of Ireland. The
UK Government plans to repeal the Human Rights Act 1998, a move which will undermine the
Good Friday/Belfast Agreement (a political agreement between the Irish and British
Governments)! and threaten peace on the island of Ireland.? It will also adversely affect the
rights of EU citizens living in the North and EU derived rights which children and young
people currently enjoy, for example non-discrimination protections.® A national dialogue has
begun on the future of the island of Ireland and the Irish Government has created a Shared
Island Unit that sits within the Department of An Taoiseach.*

2. Recommendation: The Committee is urged to recommend that the State makes every effort
to ensure that the commitments in the Good Friday/Belfast Agreement are upheld and that
any North/ South initiatives and any initiatives on the future of the island take account of,
and are shaped by, children and young people’s views.

1 The Good Friday Agreement, which is also known as the Belfast Agreement, was signed on Good Friday, 10 April 1998. It consists of two
closely related agreements, the British-Irish Agreement and the Multi-Party Agreement. It led to the establishment of a system of
devolved government in Northern Ireland and the creation of many new institutions such as the Northern Ireland Assembly and Executive,
the North South Ministerial Council and the British-Irish Council. The Good Friday Agreement placed a renewed emphasis on human rights,
in particular, the European Convention on Human Rights which to that point had not been legislated for in Ireland or the UK. Both
countries subsequently incorporated the Convention into national law. The British government incorporated the European Convention on
Human Rights (ECHR) into the domestic law of Northern Ireland through the Human Rights Act 1998. It also introduced the additional
power to strike down legislation by the Stormont Assembly if it did not conform to the ECHR.

2 Bill of Rights Bill 2022 <https://bit.ly/3bK5rSC > accessed 27 July 2022. This was recently observed by Council of Europe Commissioner
for Human Rights, Dunja Mijatovi¢, who noted that of the repeal of the Human Rights Act, “it is worrying that the proposed legal reforms
might weaken human rights protections at this pivotal moment for the UK,” noting in particular of the Belfast/Good Friday Agreement
that, “it is crucial that this foundation is not undermined as a result of the proposed human rights reforms.” Council of Europe
Commissioner for Human Rights, ‘United Kingdom: Backsliding on Human Rights must be Prevented’ <https://bit.ly/3PgXVME> accessed
27 July 2022.

3 In the Recitals to the Protocol on Ireland/Northern Ireland, both the United Kingdom and the United Kingdom noted that, “[European]
Union law has provided a supporting framework for the provisions on Rights, Safeguards, and Equality of Opportunity of the 1998
Agreement.” <https://bit.ly/3C1WrTA> accessed 27 July 2022.

4 Government of Ireland, ‘Shared Island Initiative’ <https://bit.ly/3JKIf4v> accessed 11 August 2022.
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A. General measures of implementation (arts. 4, 42 and 44 (6))

3. Incorporation of the Convention: In 2016 the Committee recommended that the State take
all necessary measures to fully incorporate the Convention into domestic law.® Ireland
operates a dualist legal system, meaning that international conventions must be given effect
in domestic law to be justiciable before the courts.® Elements of the Convention have been
given legal effect, albeit in limited circumstances and settings, such as the constitutional
amendment on children and through the Adoption Act 2010, the Child and Family Agency Act
2013, and the Children and Family Relationships Act 2015.

4. Recommendation: The Committee is urged to recommend that the State establish an
Oireachtas Committee to examine how Ireland can comprehensively implement the UNCRC
into Irish law.

5. Child Rights Impact Assessments: Child rights impact assessments (CRIAs) “involve examining
existing and proposed policies and legislation on changes in administrative services to
determine their impact on children and whether they effectively protect and implement the
rights expressed in the Convention on the Rights of the Child.”” In 2016, the Committee
recommended that the State “include children's rights impact assessments in the framework
for integrated social impact assessments, to ensure that fiscal and budgetary decisions are
compliant with the obligations under the Convention.”® Subsequently, a relevant action was
incorporated into First 5 — A Whole of Government Strategy for Babies, Children and Their
Families 2019-2028,° providing that building on previous work in this area, progress will be
made to develop a methodological approach to implement CRIAs.

6. Recommendation: The Committee is urged to recommend that the State establish a CRIA
framework and develop and roll-out a comprehensive training programme for all
Government officials and decision-makers to support its implementation.

7. National Children’s Strategy: Better Outcomes, Brighter Futures is Ireland’s National Policy
Framework for Children and Young People which has run from 2014-2020. The purpose of
this framework is to coordinate policy across Government to achieve better outcomes.® The
Department of Children, Equality, Disability, Integration and Youth (DCEDIY) are in the
process of developing a successor strategy.

5 Committee on the Rights of the Child, ‘Concluding Observations on the Combined Third and Fourth Periodic Reports of Ireland’ (2016)
UN Doc CRC/C/IRL/CO/3-4 para 9.
6 Constitution of Ireland, Article 29.6.

7 Lisa Payne, Child Rights Impact Assessment (CRIA): A review of comparative practice across the UK (UNICEF UK 2017) 16.

8 Committee on the Rights of the Child, ‘Concluding Observations on the Combined Third and Fourth Periodic Reports of Ireland’ (2016)
UN Doc CRC/C/IRL/CO/3-4, para 16 (e).

9 Government of Ireland, First 5 — A Whole of Government Strategy for Babies, Children and Their Families 2019-2028, (Government
Publications 2019) Strategic Action 4.c: Building on and updating previous work, progress the development of a methodological approach
to support and inform any wider Government response to the UN Committee on the Rights of the Child concluding observations
recommending that the Irish state “...include children’s rights impact assessments in the framework for integrated social impact
assessments to ensure that fiscal and budgetary decisions are compliant with obligations under the Convention.”

10 Department of Children and Youth Affairs, Better Outcomes Brighter Futures: The National Policy Framework for Children and Young
People 2014-2020, (DCYA 2014).
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10.

Recommendation: The Committee is urged to recommend that the State put in place a
dedicated, fully resourced unit to oversee the implementation of the next national children’s
strategy.

Public Sector Duty: Section 42 of the Irish Human Rights and Equality Commission Act 2014
places a positive duty on public sector bodies to have regard for the need to eliminate
discrimination, promote equality, and protect human rights in their daily work. The Irish
Human Rights and Equality Commission is also empowered to undertake investigations at its
own initiative, where it believes bodies are failing to properly perform their public sector
human rights and equality duties.!! This public sector duty does not apply to services
commissioned by public bodies. For example, Tusla - the Child and Family Agency
commissions community and voluntary providers deliver services on their behalf. These
community and voluntary providers do not have any obligations under the public sector duty
contained in the 2014 Act.

Recommendation: The Committee is urged to recommend that the State expand the
obligations of the public sector duty to all services commissioned by the State.

11 Irish Human Rights and Equality Commission Act 2014, Article 42(5).
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B. General principles (arts. 2, 3, 6 and 12)

11. In 2016, the Committee recommended that Ireland “strengthen its efforts to combat
discrimination” against Traveller and Roma children, discrimination based on the “sexual
orientation or gender identity of children” and for a successor strategy to the National Action
Plan Against Racism to be developed.'? In 2021, DCEDIY began work on the new National
Action Plan Against Racism.®® An independent anti-racism committee was established to
develop the plan, a draft of which was expected to be sent to the Department in late spring
2022.1

12. Recommendation: The Committee is urged to recommend that the State publish the
National Action Plan Against Racism, with specific targeted actions for addressing racism
experienced by children and ensure it is afforded sufficient budget, with a robust
implementation and monitoring framework.

13. Equality Acts: In July 2021, the DCEDIY commenced a public consultation on the Equality
Acts.’® Under section 3(3) of the Equal Status Acts 2000, a young person under 18 who is
discriminated against on the basis of age is prohibited from taking an action under the Act.
An analysis of cases before the Workplace Relations Commission (WRC) shows a clear trend
that, in the limited instances in which discrimination faced by children and young people is
considered, the grounds on which discrimination is found to have occurred are
predominantly disability and membership of the Traveller community; and the primary site of
discrimination claims is in the education setting.®

14. Regarding the membership of the Traveller Community ground, the WRC has also found
discrimination in the provision of hotel accommodation,'” housing provision,*® and in the field
of leisure and entertainment.® Whilst successful findings in favour of victims of
discrimination in these instances is encouraging, the decision of the Supreme Court in Stokes
v Christian Brothers High School, Clonmel?® concerned an allegation of discrimination in the
education context. A child from the Traveller Community alleged that he was indirectly
discriminated against contrary to the Equal Status Act (ESA), by being refused admission to
the respondent school by the effect of an admissions policy favouring boys whose fathers had
gone to the same school. The Supreme Court held that the appellant alleging indirect
discrimination had to show, through statistical analysis, that the effect of the policy was the
exclusion of Traveller boys. This places an excessively onerous burden on victims to establish
a prima facie case of discrimination.

15. In relation to children with disabilities, the reasonable accommodation duty under the Equal
Status Acts is currently limited to where the accommodation “would give rise to a cost other

12 UN Committee on the Rights of the Child, Concluding observations on the combined third and fourth periodic reports of Ireland (2016)
CRC/C/IRL/CO/3-4, para 28.

13 Department of Children, Equality, Disability, Integration and Youth, ‘Towards a National Action Plan Against Racism for Ireland Public
Consultation 2021’ <https://bit.ly/3QAw1fH> accessed 11 August 2022.

14 Minister for Children, Equality, Disability, Integration and Youth, Roderic O’Gorman T.D., Ddil Debates, Written Answers, Question to
Minister for Children, 24 March 2022 [15305/22].

15 The Equal Status Acts 2000-2018 and the Employment Equality Acts 1998-2015. In particular, views were sought on whether to
introduce intersectional discrimination and socioeconomic status, as protected grounds on which less favorable treatment will be illegal.
Department of Children, Equality, Disability, Integration and Youth, ‘Consultation on the Review of the Equality Acts’<
https://bit.ly/3A8usPN /> accessed 11 August 2022.

16 See also Maria Quinlan, Out of the Shadows: Traveller & Roma Education: Voices from the Communities (Department of Education
2021).

17 A Family v A Hotel ADJ-00002800; A Minor v A Hotel ADJ-00017903.

18 A Member of the Travelling Community v A County Council ADJ-00008050.

19 Three Complainants v Multiplex Cinemas DEC-S2018-012.

20 Stokes v Christian Brothers High School, Clonmel [2015] IESC 13.
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than a nominal cost, to the provider of the service in question.”?! This means that if
alterations are too costly, they will not need to be undertaken. The nominal cost limit
weakens the impact of the ESA and does not tackle barriers for children and young people
with disabilities trying to access crucial services, including education, in a manner appropriate
given the State’s obligations under the UNCRC. Where there have been successful challenges
by children and young people experiencing discrimination on the basis of their disability, it
has only been where no additional costs would be incurred as a result of making
accommodations, such as by permitting an assistance dog onto school grounds,?? maintaining
an emergency medical kit,?> or permitting a child with autism to maintain his dietary routine
while accepting school transport.?*

16. Recommendation: The Committee is urged to recommend that the State amend the Equality
Acts to expand the capacity of people experiencing discrimination to successfully challenge
their treatment, expanding grounds to include intersectional and socioeconomic
discrimination. The Committee is further urged to recommend the State remove section
3(3)(a) of the Equal Status Act 2000 and replace it with a power for the Minister for Justice to
exempt certain services from a general ban on discrimination on the basis of age against
children.

17. In 2014, the Constitution was amended to explicitly require the best interests of the child to
be the paramount consideration in all child care matters.? In 2016, the Committee
recommended that Ireland “develop procedures and criteria to provide guidance to all
relevant persons in authority for determining the best interests of the child in every area and
for giving it due weight as a primary consideration.”?® Under its founding legislation, Tusla —
the Child and Family Agency (CFA) must have regard to the best interests of the child when
making decisions and in the performance of its functions.?’ In relation to healthcare, the
Supreme Court in the case of Re JJ held that, “Parents may make a decision in good faith
which they fervently believe to be in the best interests of their children, and for which no
blame can be ascribed; but if this decision prejudicially affects the child’s safety and welfare,
then the test for intervention is met.”?® In relation to private family law, child care and
adoption, legislation sets out a comprehensive test that Judges must consider when
determining what is in the best interests of the child.?® It must be noted that in many other
areas, the best interests principle does not have legal status. For example, the principle is
absent from the Education Act 1998 which governs the education system, nor does the
principle of best interests of the child inform decision-making on immigration.°

18. Recommendation: The Committee is urged to recommend that the State undertake an audit
of education, immigration and disability law to place a legal obligation on decision-makers to
take account of the best interests of the child principle when making decisions and ensure

21 Equal Status Acts 2000 - 2018 s5.4(2).

22 A Mother v Board of Management of a National School DEC-52016-048.

23 Parents v Board of Management of a Gaelscoil DEC-S2016-053.

24 A Schoolchild v Bus Eireann ADJ-00008539.

25 Article 42A of the Constitution of Ireland.

26 UN Committee on the Rights of the Child, Concluding observations on the combined third and fourth periodic reports of Ireland (2016)
CRC/C/IRL/CO/3-4, para 30.

27 Child and Family Agency Act 2013.

28 In Re JJ [2022] IESC 1.

29 Guardianship of Infants Act 1964, section 31 as amended by the Children and Family Relationships Act 2015; Adoption Act 2017, s 9 and
Child Care Act 1991, section 24 as Child Care (Amendment Act) 2022 section 4.

30 Dos Santos v Minister for Justice [2014] IEHC 559. In 2014, the High Court held that the Minister for Justice and Equality, when making a
deportation order, was not bound to consider the ‘best interests of the child’ under Article 3 of the UN Convention on the Rights of the
Child as the Convention did not form part of Irish domestic law. Instead, the Judge found that consideration by the Minister of the ‘welfare
of the child’ under Section 3 of the Immigration Act 1999 was sufficient.
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training for relevant professionals, including social workers and judges to support them in
this task.

19. The Child and Family Agency Act 2013 places an obligation on its staff to consult and listen to
children in the planning and functioning of the Agency and in their work with individual
children and families.

20. Family Law: Article 42A.4 of the Irish Constitution states that provision shall be made by law
for the best interests of the child to be “the paramount consideration” in child protection and
care, adoption and family law proceedings, and for the views of the child to be “ascertained
and given due weight.”*! The Children and Family Relationships Act 2015 gives effect to
Article 42A.4 in relation to private law proceedings, providing that an expert can be
appointed to determine and convey the child’s views to the Court.3? In practice, there is an
absence of regulation and minimum standards for such experts involved in the preparation of
reports.?

21. In 2016, the Committee called on Ireland to “[t]ake measures to ensure the effective
implementation of legislation recognising the right of the child to be heard in relevant legal
proceedings, particularly family law proceedings...” and to ensure that “there are provisions
under the Children and Family Relationships Act 2015 for covering the cost of an expert to
hear the child’s views in family law proceedings, guarantee that the views of the child are
taken into account in all child care proceedings.”?* The fact that parents, not the State, have
to cover the fee of the expert in family law proceedings means that the availability of this
service to children is dependent on their parents being able to afford, or being willing, to pay
for the service. This can give rise to situations where children will not have the opportunity
to exercise their right to be heard.

22. Child Care Proceedings: Since 1995, Guardians ad Litem (GALs) have provided for a child’s
views to be heard.* However, these appointments were in the absence of regulation: the
role of the GAL was undefined, and their appointment was at the discretion of the judge. This
resulted in inconsistent access for children to a GAL, with a significant disparity in
appointments between court districts within the State.?® The recently introduced reform of
the GAL system,*” while long overdue, is welcome as it introduces statutory functions and
powers for a GAL, as well as regulation of the role.®® GALs will be appointed in all High Court
special care proceedings and will be appointed in District Court child care proceedings, unless
the court is satisfied that the best interests of the child can be identified without a GAL and
where it has determined other ways to hear the voice of the child.3® The reform is limited in
nature in that it relates only to the use of the GAL in child care proceedings and represents a
missed opportunity to adopt a common approach to hearing the voice of the child in both
public and private law proceedings. A public model, whereby the State covers the cost of
reports for both public and private law proceedings, should be considered. The GAL Executive

31 Constitution of Ireland, Art 42A.4.

32 Children and Family Relationships Act 2015, section 63 inserts Part V into the Guardianship of Infants Act 1964. This Part outlines the
factors to consider in determining the best interests of the child and s 32(1)(b) provides for the appointment of an expert by the Court ‘to
determine and convey the child’s views’. This provision was commenced in January 2016 via Children and Family Relationships Act 2015
(Commencement of Certain Provisions) Order (SI No. 12/2016).

33 Any individual with a Level 7 qualification on the National Framework of Qualifications can act as an expert and prepare a report to the
court after a one-off meeting with the child.

34 UN Committee on the Rights of the Child, Concluding observations on the combined third and fourth periodic reports of Ireland (2016)
CRC/C/IRL/CO/3-4, para 32(a) and (b).

35 Child Care Act 1991, section 26.

36 Carol Coulter, Interim Report of the Child Care Law Reporting Project (CLRP 2013) 14.

37 Contained in the Child Care (Amendment) Act 2022.

38 ibid, section 35E, 35F, 35J.

39 ibid, section 35B.

8 | children’s Rights Alliance (August 2022) Civil Society Alternative Report under the UN Convention on the Rights of the
Child



Office should be moved to the Courts Service, to oversee both the public and private
provision of GALS, as there would be significant crossover in oversight required.

23. Recommendation: The Committee is urged to recommend that the State ensures that every
child has an equal opportunity to have their views heard in matters that affect them, either
directly or through a qualified expert, irrespective of the ability of a child’s parents to pay for
an expert. The State should commence the Child Care (Amendment) Act 2022, move the GAL
office to the Courts Service and adopt a common approach in the mechanisms used to hear
the voice of the child in both public and private law proceedings, to ensure that children can
exercise their right equally regardless of the nature of the proceedings.

24. Voting Age: The right to vote is restricted to those over the age of 18 years. In 2012, the
Convention on the Constitution considered whether there should be a constitutional
amendment to reduce the voting age in Ireland.*® A majority voted in favour of lowering the
voting age — 48 per cent were in favour of lowering the age to 16 years and 38 per cent were
in favour of lowering it to 17 years. Despite a commitment to hold a referendum on the issue,
no referendum is currently planned. * In 2016 the Committee recommended that the State
“consider implementing its plan to carry out a national referendum on lowering the voting
age to 16 years in accordance with its previous commitment”,*? which has not been
progressed.

25. Recommendation: The Committee is urged to recommend that the State lower the voting
age to 16 in all European and Local elections as a first step.

26. Environment: Climate change is the number one concern for young people aged 16-24 in
Ireland, with 87 per cent of young people stating they are not confident the Government is
doing enough to tackle the issue.*® In November 2021 Ireland’s strategy aimed at achieving a
51 per cent reduction in overall greenhouse gas emissions by 2030, the Climate Action Plan
2021, was published.* The Action Plan contained a commitment to establish a Youth
Assembly on Climate,* which aims to “facilitate inputs from young people to the Climate
Action Plan”*® which met for the first time in March 2022.4 While a welcome development,
the Youth Assembly on Climate plans to meet on an annual basis and has just 40 delegates.®®

27. Recommendation: The Committee is urged to recommend the State develop additional
measures to ensure the incorporation of the views of children and young people across
Ireland in actions to address the climate emergency, including but not limited to the
development and implementation of a specific framework for meaningful youth participation
in climate action.

40 The Convention on the Constitution was established by Resolution of the Houses of the Oireachtas in July 2012. It was a forum of 100
people, representative of Irish society and parliamentarians from the island of Ireland, with an independent chairman. For more see
<https://www.constitution.ie/ Convention.aspx> accessed 6 July 2022.

41 National Youth Council of Ireland, ‘No referendum on voting age Youth Council expresses disappointment but says campaign will go on’
(Press release15 January 2015) < https://bit.ly/3BUX3ul > accessed 6 July 2022.

42 UN Committee on the Rights of the Child, Concluding observations on the combined third and fourth periodic reports of Ireland (2016)
CRC/C/IRL/CO/3-4,para 32(d).

43 Amérach, Young Social Innovators, ‘Gen Z Index 2022: Climate and Environment Report’ <https://bit.ly/3zVftbQ> accessed 11 August
2022.

44 Department of Environment, Climate and Communications, Department of An Taoiseach, ‘Climate Action Plan 2021’ (DECC, DT 2021)
<https://www.gov.ie/en/publication/6223e-climate-action-plan-2021/> accessed 11 August 2022.

45 A consultative forum of children and young people aged 12-24.

46Department of Environment, Climate and Communications, Department of An Taoiseach, ‘Climate Action Plan 2021’ (DECC, DT 2021)
<https://www.gov.ie/en/publication/6223e-climate-action-plan-2021/> accessed 11 August 2022, 63.

47 Department of Children, Equality, Disability, Integration and Youth, ‘National Youth Assembly of Ireland convenes for the first time as
the Youth Assembly on Climate’ (DCEDIY 2022) < https://bit.ly/3Qg8tx6> accessed 11 August 2022.

48 ibid, 30 delegates, nominated by established youth organisations, joined by 10 guest delegates who have a specific interest in climate
issues.
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C. Civil rights and freedoms (arts. 7, 8, 13-17)

28. Statelessness: The Minister for Justice, at their absolute discretion, has the power to grant
naturalisation if a person is deemed stateless according to the Refugee and Statelessness
Conventions.* However, there is no clarity as to the procedure whereby a declaration of
naturalisation will be granted. Procedures to provide children and young people with a
secure and long-term residence status are crucial. Without registration, children’s time spent
in the State cannot be calculated towards their reckonable residency for the purposes of
immigration applications. A deserted newborn child in the State — shall, unless proven
otherwise, be considered born in the island of Ireland providing at least one parent is an Irish
citizen, entitling them to naturalisation.>® However, it is unclear if this also applies to
deserted older children. The State report said that a statelessness determination can be
made under the International Protection Act 2015.%!

29. Following a constitutional referendum and the enactment of the Irish Nationality and
Citizenship Act 2004, children born on the island of Ireland have had no automatic
entitlement to Irish citizenship since 2004.52 This results in children, who were born in
Ireland, receiving orders to be deported to countries to which they have never lived and have
no relationship with.>® Despite the recent commitment by the Minister for Justice to advance
legislation that will make it easier for children born in Ireland to access Irish citizenship,>*
progress on implementation of this legislation remains slow.> There is no timeline nor
Government commitment for a referendum regarding the restoration of birth right
citizenship. Children born outside Ireland to Irish nationals who themselves were born
outside Ireland, must register their birth in the Foreign Birth Register *® to achieve
citizenship.” This requirement does not apply to children born outside Ireland whose parents
were born in Ireland. This appears to directly discriminate against children of Irish citizens
based on their place of birth and affects national minorities who have become lIrish citizens
and seek access to citizenship for their children. Due to staff redeployment during the Covid-
19 pandemic, the processing of foreign birth registration was paused in March 2020°¢ and
only resumed on a phased basis on 15 November 2021.5 Children of Irish citizens who are
required to register their birth with the Foreign Birth Register are experiencing delays of at
least two years in their registration,® significantly delaying their path to citizenship.®*

30. Recommendation: The Committee is urged to recommend that the State adopt a statelessness
determination procedure in accordance with international standards. The Committee is

49 UN Convention Relating to the Status of Refugees (UN, 1951), Convention relating to the Status of Stateless Persons (UN 1954). Irish
Nationality and Citizenship Act 1956 section 16(1)(g).

50 Irish Nationality and Citizenship Act 1956 section 10.

51 Department of Children, Equality, Disability, Integration and Youth, The combined fifth and sixth periodic reports submitted by Ireland
under article 44 of the Convention pursuant to the simplified reporting procedure (DCEDIY 2022) para 122. However, it should be noted
that at the conclusion of this process, the applicant is issued with refugee status. They are not granted an alternative pathway to
naturalisation, different from that offered to any other individual with refugee status.

52 Referendum on the Twenty-Seventh Amendment of the Constitution 2004 (Irish Citizenship).

53 A deportation order was issued upon a 10-year-old boy born in Ireland was lifted in December 2019, following an extensive public
campaign to secure his leave to remain in Ireland, see: Emma O Kelly, ‘Deportation order against Wicklow schoolboy lifted’ RTE (17
December 2019) < https://bit.ly/3zQDQHk> accessed 11 August 2022.

54 Department of Justice, ‘Minister McEntee to make it easier for children to secure Irish citizenship’ (DOJ, 2021) <
https://bit.ly/3phepd2> accessed 27/07/2022.

55 Only the General Scheme of the Courts and Civil Law (Miscellaneous Provisions) Bill 2021 has been published.

56 Irish Nationality and Citizenship Act 1956, as amended, section 27(2).

57 Irish Nationality and Citizenship Act 1956 section 7(3)(c).

58 Becky Morton, ‘Irish citizenship: Covid backlog leads to “heartbreaking” delays’ BBC (25 December 2021) < https://bbc.in/3peksPU>
accessed 9 August 2022.

59 Department of Foreign Affairs, ‘Foreign Births Registration/Citizenship’ <https://bit.ly/3doGwVe> accessed 9 August 2022

60 ibid.

61 It should also be noted that Ireland is not a state party to either the European Convention on Nationality, nor the Convention on the
Avoidance of Statelessness in Relation to State Succession, and it has opted out of the EU Returns Directive 2008/115/EC.
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urged to recommend that the State remove section 77(3)(c) of the Irish Nationality and
Citizenship Act 1956, as amended, requiring children born outside Ireland of Irish nationals
who themselves were born outside Ireland to register their birth in the Foreign Birth Register
to achieve citizenship.

31. Surrogacy: Surrogacy is currently unregulated in Ireland. The legal pathways for children born
through surrogacy to have a relationship with one or both of their intending parents is
limited, leaving children in vulnerable legal positions for lengthy periods of time. Genetic
mothers can apply for guardianship of the child born by surrogate after two years of
providing day-to-day care for the child,? but this legal relationship ends when the child turns
18.

32. The lack of pathways for legal recognition of parental relationships can leave children without
any legal relationship to their genetic mother when they enter adulthood, which can cause
distress for families and have implications for succession rights.®® The Health (Assisted Human
Reproduction) Bill 2022 currently progressing through the legislature, presents a significant
opportunity to provide clarity and a legal basis for children who will be, and have been, born
through domestic and international surrogacy to access information about their identity. The
Oireachtas Joint Committee on International Surrogacy has recomended that children aged
twelve and above should have access to their information stored in the National Surrogacy
Register.®*

33. Recommendation: The Committee is urged to recommend that the State explicitly provide in
legislation for the right of the child born through surrogacy to know and access information
about their identity and a system should be developed for the collection, storage and
preservation of identity information.

34. Gender Recognition: In 2015 the Gender Recognition Act was passed which provides for a
process where Transgender people over the age of 18 can achieve full legal recognition of
their preferred gender by self-declaration. The Act allows for the acquisition of a new birth
certificate that reflects this change.® Young people aged 16 to 17 can also apply to be legally
recognised, though the process is more onerous®® as they are required to obtain parental
consent, two medical opinions and a court order, which can be a lengthy and cost-prohibitive
process.’”” The Government has committed to removing the need to the two specialist
medical reports, by providing for self-declaration with parental consent, and by making
voluntary mediation available.%®

35. There is currently no method available to young people under the age of 16 to have their
preferred gender recognised. The Department of Health has begun to explore commissioning
research to inform the development of a system for children under 16.%° Where a State fails
to provide methods for recognition, this can lead to further rights violations, such as
exclusion and bullying in an educational context and denial of the right to health.”® The

62 The Guardianship of Infants Act 1964 Section 6C.

63 Neil Michael, ‘My surrogacy sister carried my baby “out of pure love™’ Irish Examiner (28 January 2022)

64 Joint Committee on International Surrogacy, ‘Final Report of the Joint Committee on International Surrogacy’ (JCIS 2022)

Recommendation 11, 17 < https://bit.ly/3vSSIZZ > accessed 27 July 2022.

65 Transgender Equality Network Ireland, ‘Gender Recognition’ <https://www.teni.ie/gender-recognition/> accessed 9 June 2020.

66 ibid.

67 Sinead Keane, ‘Gender Recognition Act Ignores Young People’ (BelongTo 2016) < https://bit.ly/3AeASOh> accessed 11 August 2022.

68 Government oof Ireland, Programme for Government, ‘Our Shared Future’ (Government Publications 2020) 77.

69 Department of Children, Equality, Disability, Integration and Youth, The combined fifth and sixth periodic reports submitted by
Ireland under article 44 of the Convention pursuant to the simplified reporting procedure (DCEDIY 2022) 29 [169].

70 United Nations Educational, Scientific and Cultural Organization, ‘Out in the Open: Education Sector Responses to Violence based on

Sexual Orientation and Gender Identity/Expression’ (UNESCO 2016) 15; United Nations Development Programme, ‘Transgender health

and human rights: discussion paper’ (UNDP 2013)13.
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Government has committed to starting research to look at gender recognition arrangements
for children under 16,7 and this research is now at commissioning stage.”?

36. Recommendation: The Committee is urged to recommend that the State progress the review
on gender recognition children for children under the age of 16, and ensure the
recommendations provide sufficient protection to children who are subjected to bullying and
harm to children and young people who are questioning their gender identity and are
transitioning.

37. Religious Discrimination in Education: Census 2016 highlights the increase in the number of
people who identify as having no religion, or a religion other than Catholic.”?In 2016, the
Committee recommended Ireland, ‘expeditiously undertake concrete measures to
significantly increase the availability of nondenominational and multi-denominational
schools’’#and amend the ‘existing legislative framework to eliminate discrimination in school

admissions, including the Equal Status Act’.”®

38. The Education (Admission to Schools) Act 20187¢ removed the provision that enabled
recognised denominational schools to use religion as an eligibility criterion for admission. The
Act also provides that children of minority religions are to be given priority in admission to
the school of their faith, in the event of that school being oversubscribed.”” However, due to
the lack of multi or non—denominational schools, children whose parents are members of a
minority religion, or not members of any religion continue to have little choice in the type of
school to which they can send their children and in effectively opting-out of religious
instruction in denominational schools.” Despite the State engaging in a divestment and
reconfiguration process, the majority of publicly funded schools in the Irish education system
are denominational in nature.”

39. The current Programme for Government pledged to expand and prioritise the transfer of
viable schools from religious ownership to community ownership.t° In March 2022, the
Department of Education published its strategy on School Reconfigurations for Diversity:
Transfer of Patronage of Primary Schools. Under this strategy, the Department will
commence arrangements in a number of pilot areas to increase multi-denominational
primary schools.®! At present, 89 per cent of primary schools have a Catholic ethos,

71 Government oof Ireland, Programme for Government, ‘Our Shared Future’ (Government Publications 2020) 77.

72 Conor Gallagher, ‘Government to begin research into how to provide gender recognition for transgender children under 16’ Irish Times
(26 June 2022).

73 People who have no religion represent 10 per cent of the general population there was a 28 per cent increase in the number of people
identifying as Muslim and a 37 per cent increase in people identifying as Orthodox, each representing just over one per cent of the
population and Central Statistics Office, ‘Census 2016 — Chapter 8 ‘Census 2016 - Irish Travellers, Ethnicity and Religion’, (Central Statistics
Office 2017).

74 Committee on the Rights of the Child, ‘Concluding Observations on the Combined Third and Fourth Periodic Reports of Ireland’ (29
January 2016) para 64(a).

75 ibid.

76 The Education (Admission to Schools) Act 2018 was signed into law by the President on 18 July 2018.

77 Education (Admissions to Schools) Act 2018, section 11.

78 Carl O’Brien, ‘Parents finding it “impossible” to opt children out of religious education’ Irish Times (17 September 2019); Peter McGuire,
‘Religion in schools: “My son was upset — a friend told him he wasn’t going to heaven”’ The Journal (14 June 2021); Carl O’Brien, ‘Schools
not outlining plans for those opting out of religion, survey finds’ Irish Times (16 November 2020); Treacy M, ‘The Legislature’s Attempts to
Tame a Recalcitrant Education System’ Kings Inns Law Review Vol 10 (KILR 2021).

79 Per the Department of Education and Skills, Statistical Bulletin Enrolments September 2019 — Preliminary Results (DES 2019) Of the
3,106 mainstream primary schools in the 2019/20 academic year, 88.9 per cent have a Catholic ethos; 5.5 per cent have a Church of
Ireland ethos; 0.8 per cent are categorised as having an ethos other than Catholic, Church of Ireland or multi-denominational, and 4.8 per
cent have a multi-denominational ethos. Of the 723 post-primary schools in the country, 47.6 per cent have a Catholic ethos, 3 per cent
have a Church of Ireland ethos; 0.7 per cent have an ethos other than Catholic, Church of Ireland or multi-denominational, and 48.7 per
cent have a multi-denominational ethos. In total, at post-primary level, there are 352 schools with a multi-denominational ethos and one
fee-paying, non-denominational school.

80 Government oof Ireland, Programme for Government, ‘Our Shared Future’ (Government Publications 2020) 96.

81 Department of Education, ‘Schools Reconfiguration for Diversity: Transfer of Patronage of Primary Schools’ (DE 2022)
<https://bit.ly/3SKTgFG > accessed 11 August 2022.
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approximately five per cent have a multi-denominational ethos and the remaining
approximately six per cent of primary schools have a religious ethos other than Catholic,
mainly Church of Ireland.®? In 2021, 49.4 per cent of post-primary schools had a Catholic
ethos, while 46.7 per cent were multidenominational.®® Only 20 formerly-Catholic primary
schools have been divested or reconfigured as multi-denominational schools since 2012 and
2022, only one primary school is set to divest from the Catholic Church.®

40. The Department of Education has provided that children who do not want instruction in line
with the requirements of any particular religion, should be timetabled for alternative tuition
throughout the school year, rather than supervised study or other activities.?> Unless the
young person is over the age of 18 there is no provision for ascertaining the views and wishes
of the child. In practice, it can be challenging for children and young people to effectively
“opt-out” of religious instruction. Given that education is primarily offered through
denominational schools in Ireland, religious practice can permeate the school day, which can
involve daily prayer, the singing of religious hymns, the observation of religious holidays and
the display of religious imagery throughout the school.

41. Recommendation: The Committee is urged to recommend that the State take measures to
provide for the voice of the child to be heard in determining whether they wish to be
exempted from religious instruction and expedite the divestment process to ensure greater
educational choice for children.

42. Digital Inclusion for all children: Access to digital services is challenging for many low income
families, the cost involved in providing equipment, software and iBooks is beyond the reach
of many Irish households, including low income families and members of the Traveller and
Roma communities. ® During Covid-19 lockdowns, evidence of digital exclusion emerged at
second level, with a dual problem of poor broadband and lack of access to digital devices
more common where household incomes are low, and for Traveller families who may lack
access to broadband and electricity on Traveller accommodation sites.’”

43. Recommendation: The Committee is urged to recommend that the State take measures to
improve digital inclusion for children and promote equality of access and affordability of
online services and connectivity.

44. Digital Education for all children: 93 per cent of 8-12 year-olds in Ireland have a smartphone
device,® with 84 per cent of this group also using social media and messaging apps, despite
many having minimum age restrictions of 13 years and above.?° Webwise® currently provides
education resources and information on online safety to parents, teachers and young people.
The Law Reform Commission recommended the development of education materials for
young people and schools on what it means to be a safe and responsible digital citizen.>
Children and young people urgently require a formal curriculum on online education. This

82 ibid.

83 Department of Education, ‘Statistical Bulletin: Enrolments September 2021’ (DE 2022) < https://bit.ly/3vStOV2 > accessed 11 August
2022.

84 Jess Casey, ‘Just One School to Leave Catholic Ethos in 2022 — Government Targets in Doubt’ Irish Examiner (6 February 2022).

85 Department of Education and Skills Circular (0013/2018) ‘Religious instruction and worship in certain second level schools in the
context of Article 44.2.4 of the Constitution of Ireland and Section 30 of the Education Act 1998’ (DE 2018).

86 Society of St Vincent de Paul, Submission to the Joint Committee on Education and Skills (SVP 2019) <https://bit.ly/2Zxjr96> accessed 11
August 2022.

87 Gretta Mohan, Selina McCoy, Eamonn Carroll, Georgina Mihut, Sean Lyons and Ciaran Mac Domhnaill, Learning for all? Second level
education in Ireland during Covid-19 (ESRI 2020).

88 Cybersafe Kids, Annual Report 2020 (Cybersafe 2021) 23.

89 ibid 24.

90 A body funded through the Department of Education.

91 Law Reform Commission, Report on Harmful Communications and Digital Safety (LRC 116 — 2016)
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formal online safety curriculum should include information on critical engagement with
information sources, recognising misinformation online, awareness of risks online, methods
to reduce harm and protect personal data and the available forms of support and remedy.%?

45. Recommendation: The Committee is urged to recommend the introduction of a formal
curriculum on online education, focused on responsible online citizenship and digital literacy.

46. Regulatory Framework: The Online Safety and Media Regulation Bill is currently progressing
through the houses of the Oireachtas®® and provides for the establishment of a new Media
Commission. The Bill sets out a number of functions of the Commission in relation to online
safety, including the development of online safety codes that will require designated online
service providers to take steps to minimise the availability of harmful online content and the
associated risks arising out of the availability and exposure to this content.®* To enforce the
codes, the Commission will have the power to require a designated online service to provide
it with information on its compliance with an online safety code, over any set period or
periods of time.*® The Commission will also have the power to appoint someone to carry out
an audit of compliance.® The Committee has recommended that States should ensure that
there are “appropriate and effective remedial judicial and nonjudicial mechanisms for the
violations of children’s rights relating to the digital environment.”®” The Bill currently does
not satisfy this recommendation as it fails to provide for an individual complaints mechanism
to be established, leaving children and young people with no mechanism to access a remedy
where an online platform has failed to deal appropriately with their complaint(s).

47. Recommendation: The Committee is urged to recommend that the State enact the Online
Safety and Media Regulation Bill as a matter of priority, while ensuring that the legislation
specifically provides for an individual complaints mechanism so that vulnerable children and
young people whose rights are not respected by the online providers have access to an
effective remedy.

92 Cybersafe Kids, Annual Report 2020 (Cybersafe 2021) 24.

93 Irish Parliament.

94 Online Safety and Media Regulation Bill s139K(1).

95 ibid s1390(1).

96 ibid s139P(1).

97 UN Committee on the Rights of the Child, General Comment No 25 (2021) on children’s rights in relation to the digital environment,
CRC/C/GC/25 at para 44.
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49.

50.

51.

D. Violence against children (arts 19, 24(3), 28(2), 34, 37(a), 39)

In 2016, the Committee recommended that the State adequately resource Tusla — the Child
and Family Agency (CFA) to respond to child protection referrals; address the needs of at-risk
children; implement long-term programmes for addressing the root causes of violence and
abuse; and to encourage community-based programmes aimed at preventing and tackling
abuse and neglect.’® DCEDIY has responsibility for the development of policy and legal reform
in relation to child protection. Under its aegis is the CFA, the statutory body with
responsibility for the delivery of child protection, alternative care and family support services.
There has been sustained investment in increasing the capacity of the CFA to deliver on its
statutory remit. However, in line with international trends, Tusla has struggled with social
worker recruitment and retention.®® The CFA continues to receive a high volume of referrals
of child protection concerns, with 73,069 referrals in 2021.1%1°1 The CFA reports on the
outcome of this volume of referrals, some, but not all, of which will require social work
intervention.'® Earlier this year, the Health Information and Quality Authority (HIQA),%3
reported that in 2021, 23 per cent of all open cases were awaiting allocation, of which 436
had been identified as high priority.1%* This represented an increase of 568 unallocated cases
from 2020, including 60 additional high priority cases.'® Insufficient staffing was cited by
HIQA as a key issue facing the CFA in 2021.1%

There is a national approach to child safeguarding in terms of the identification and reporting
of child protection concerns. However, there is no parallel national policy or strategy on how
to respond to the needs of children who have been identified as being at risk of abuse,
neglect or exploitation or whose own emotional and behaviour difficulties are presenting a
risk to the child or others. While the CFA has a key role in the provision of alternative care,
several other state bodies have significant responsibilities in relation to such children,
including the Gardai and the HSE who provide mental health and disability services.

Recommendation: The Committee is urged to recommend that the State develop a new
whole-of-Government strategy on child protection and welfare, encompassing protecting
children from all forms of violence, alternative care, children who are at risk of criminal and
sexual exploitation and the provision of supports and services to children.

98 Committee on the Rights of the Child, ‘Concluding Observations on the Combined Third and Fourth Periodic Reports of Ireland’ UN Doc
CRC/C/IRL/CO/3-4 para 38.

99 For example, from €617 million in 2014 to €900 million in 2021. Department of Children, Equality, Disability, Integration and Youth,
‘The Combined fifth and sixth periodic reports submitted by Ireland under article 44 of the Convention pursuant to the simplified reporting
procedure’ (DCEDIY 2022) para 7.

100 Tusla — The Child and Family Agency, Annual Report 2021 (Tusla 2022) 6.

101 Note: referrals to Tusla — The Child and Family Agency are made where a person has reasonable grounds for concern that a child may
have been, is being, or is at risk of being abused or neglected. Tusla assesses the referral and decides what course of action, if any, to take
on the basis of the information.

102 Tusla — the Child and Family Agency, Review of Adequacy Report 2020 (Tusla 2021) 12.

103 The Health Information and Quality Authority (HIQA) inspects and reports upon the safety and quality of some of the children’s social
care services in Ireland. It monitors child protection and welfare services against the National Standards for the Protection and Welfare of
Children (2012).

104 The Health Information and Quality Authority, Overview report on the inspection and regulation of children’s services -2021 (HIQA

2022) 44.
105 ibid.

106 ibid 6.
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52. In 2020 Ireland ratified the Council of Europe Convention on the Protection of Children
against Sexual Exploitation and Sexual Abuse (the Lanzarote Convention). The protection of
children from sexual exploitation was strengthened with the enactment of the Criminal Law
(Sexual Offence) Act (2017),%7 legislation which established several new criminal offences
and strengthened the law combatting child sexual exploitation, child sexual abuse material
and incest.1%®

53. Online Sexual Abuse and Exploitation: There is growing concern that online grooming, as
well as the sharing of child exploitation material, increased during Covid-19.1% Hotline.ie, the
Irish national reporting centre for illegal online content, has experienced a sustained demand
for its services, receiving approximately 10,000 public reports per annum.? It also reported a
142 per cent increase in 2020 on the previous year in child sexual abuse material which
appeared to be self-generated images or videos.!!

54. The Online Child Exploitation Unit has responsibility for monitoring the enforcement of the
provisions of the Child Trafficking and Pornography Act, 1998. It is the single point of contact
for Gardai for referrals in connection with online child abuse material. It is critical that this
unit is both adequately staffed as well as being promoted amongst Gardai and the general
public. Irish cases involving the distribution of child abuse material are taking up to 10 years
for the State to complete, with the problem deteriorating in recent years, as technological
and data issues impede prosecutions.'*? These delays are caused by a number of factors
including the number of devices which need to be seized and a lack of Garda capacity to deal
with devices with sophisticated encryption.!® Delays are reported at every stage in the
process including taking victim statements, arresting or interviewing suspects and sending
the file to the Director of Public Prosecution.!

55. The Harassment, Harmful Communications and Related Offences Act 2020, commenced in
2021,'*° provides for new offences related to the recording and distribution of intimate
images without consent and the publishing or sending of threatening messages or grossly
offensive communication.''® The Act fails to provide for a civil restraint order to prevent
someone from engaging in harassing behaviour, a measure which had been provided for in
an earlier Bill.*¥”

56. Recommendation: The Committee is urged to recommend that the State conduct an audit of
the existing resources in An Garda Siochana dedicated to the investigation and prosecution of
crimes involving images of child sex abuse and to increase resources to such divisions of An
Garda Siochana.

107 This Act introduced several new offences including obtaining or providing a child for the purpose of sexual exploitation; an invitation
to sexual touching; sexual activity in the presence of a child; causing a child to watch sexual activity; meeting a child to groom them for
sexual exploitation; and use of information and communication technology to facilitate exploitation (see Criminal Law (Sexual Offence) Act
2017, Part Two).

108 The Act also extends to sexual acts involving children committed outside this jurisdiction by Irish citizens or persons ordinarily resident
in Ireland, see Criminal Law (Sexual Offence) Act 2017, section 43.

109 Interpol, ‘Child Sexual Exploitation and Abuse threats and trends: COVID-19 Impact’ (Interpol 2021) < https://bit.ly/3pallaK >
accessed 1 February 2022.

110 Hotline.ie, 2020 Annual Report (Hotline.ie, 2021) 20.

111 ibid 15.

112 Conor Gallagher, ‘Backlogs a dangerous flaw in child porn and abuse inquiries Resource and Data leave perpetrator at large —and child
vulnerable to further abuse’ The Irish Times, 7 January 2020.

113 Conor Gallagher, ‘Backlogs a dangerous flaw in child porn and abuse inquiries Resource and Data leave perpetrator at large —and child
vulnerable to further abuse’ The Irish Times, 7 January 2020

114 Report of the Garda Siochana Inspectorate, Responding to Child Sexual Abuse, A Follow Up Review from the Garda Inspectorate
(Garda Inspectorate, December 2017)

115 Harassment, Harmful Communications and Related Offences Act 2020 (Commencement) Order 2021.

116 Harassment, Harmful Communications and Related Offences Act 2020, ss 2, 3 and 4.

117 Harassment, Harmful Communications and Related Offences Bill 2017 (as initiated) s 13.
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57. Child trafficking: While Ireland has recently been removed from the US State Department’s
Tier Two community watch list,}* it is of concern that since 2020, no child trafficking victims
have been identified by the State.!’® Government approved a new National Referral
Mechanism (NRM) in 2021, however it is unclear if it is fully operational.}?° In July 2022, the
Government approved the General Scheme of the Criminal Justice (Sexual Offences and
Human Trafficking) Bill 2022, legislation which, when enacted, will place the NRM on a
statutory footing.'?! There is no specific national child trafficking identification system
operational, despite a commitment to introduce the same in the Second National Action Plan
to Prevent and Combat Human Trafficking in Ireland .**? Given the recent movement of some
6,824 children to Ireland as a result of the conflict in Ukraine,?® and anecdotal evidence
which indicates potential cases are coming to the attention of officials,!** progress to
strengthen the State’s victim identification process is of utmost urgency for those who are
not identified at the border. Notably, guidance on child trafficking is not included in the
Children First Guidelines as a serious form of child abuse. The Irish Human Rights and Equality
Commission has called for its inclusion, having found “a general lack of knowledge and

understanding of child trafficking within State agencies”.!*

58. Recommendation: The Committee is urged to recommend the State implement the new
NRM with a specific child trafficking identification process. Competent authorities and
trusted partners under the NRM and all frontline services must be provided with child
trafficking training, in conjunction with civil society organisations. The Committee is also
urged to recommend that the State recognise child trafficking as a serious form of child abuse
in the Children First Guidelines.

59. Optional Protocol: In 2016, the Committee called on the State to provide redress and
rehabilitation to victims of domestic violence. Following the enactment of the Criminal Justice
(Victims of Crime) Act 2017, Irish law is broadly in compliance!?® with the Optional Protocol to
the Convention on the Rights of the Child on the Sale of Children, Child Prostitution and Child
Pornography.'?” Despite repeated calls from international bodies to ratify the Optional
Protocol, Ireland continues to be the only European Union Member State that has not yet
ratified the Protocol.!?®
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60. Services: Following her 2018 visit to Ireland, the UN Special Rapporteur on the Sale and
Sexual Exploitation of Children was critical that specialised and local counselling services are
not guaranteed to child victims of sexual violence.’?® This gap in services places demand on
voluntary organisations providing counselling to child victims. CARI, a domestic
nongovernmental organisation providing specialised therapy to children and families affected
by child sexual abuse, saw its waiting list double in 2020 and now has the longest waiting list
in the organisation’s establishment in 1989.13°

61. In a welcome development, 2019 saw the launch of a specialised inter-agency service for
victims of sexual abuse, based on the Barnahus model, in the West of Ireland.*** The Minister
for Justice has committed to extending this child-friendly pilot to two other locations to serve
the south and east of the country to provide a service to all children under 18 years.!3?

62. Recommendation: The Committee is urged to recommend that the State ratify the Optional
Protocol to the Convention on the Rights of the Child on the Sale of Children, Child
Prostitution and Child Pornography as a matter of the upmost urgency and ensure that child
victims of sexual abuse in all areas of Ireland have access to a specialised inter-agency service
based on the Barnahus model.

63. Domestic Violence Law and Policy: In 2016, the Committee recommended that the State
take measures to “ensure sufficient 24-hour refuge accommodation for persons affected by
domestic violence and their children and provide redress and rehabilitation to the victims”
and to encourage community-based programmes aimed at preventing and tackling domestic
violence.’®® The laws on domestic violence were consolidated in, and strengthened by, the
Domestic Violence Act 2018.13* However, the Act does not provide for a child to make a?
court application in their own right, so they must rely on an adult or the CFA to do so on their
behalf.’** Notably, provisions under the State’s domestic violence legislation are not
integrated with private family law proceedings nor with family and psychological supports,
such as access to counselling for child victims. For example, when an order under the
Domestic Violence Act 2018 is granted and person whom the order is made against has
custody or access rights in respect of a child from that relationship, there is no requirement
for an assessment on the safety and well-being of the children of the relationship. Similarly,
children in the affected family are not automatically afforded access to counselling and
psychological supports. Due to this lack of legislative integration, custody and access may
continue in situations where someone has been found by the Court to be violent against their
partner unless it is challenged by the domestic violence victim in separate proceedings. Due
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130 Michelle McGlynn, ‘Child sex abuse charity’s waiting list for support services doubles’ Irish Examiner (31 May 2022).

131Minister for Children, Equality, Disability, Integration and Youth, Roderic O’Gorman T.D., Dail debates, Written Answers, Child
Protection, 31 March 2021 [16981/21].
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133 UN Committee on the Rights of the Child, Concluding observations on the combined third and fourth periodic reports of Ireland (2016)
CRC/C/IRL/CO/3-4, para 38.

134 Domestic Violence Act 2018. The Act broadened the applicability of protection to include anyone in an intimate relationship;
introduces a new order, an Emergency Barring Order (s9); and provides for a new offence of coercive control (s.39). It also introduces a
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to court backlogs,'*® there may be a delay before such an application is heard, potentially
placing the children at risk until the matter of access and custody is decided.

64. Recommendation: The Committee is urged to recommend that the State conduct a review to
assess potential avenues for the integration of existing domestic violence legislation with
family law proceedings such as access and custody, and family supports, such as access to
counselling for children.

65. Domestic Violence Services and Refuge Accommodation: Complaints of domestic violence
have increased significantly in recent times, in particular during the period of Covid
restrictions.’> For example, during 2021 the NGO, Women'’s Aid, heard 33,831 disclosures of
domestic violence, which included 28,096 disclosures of abuse against women and 5,735
disclosures of child abuse in the context of domestic violence.'®® These statistics represent
just the minimum level of those affected by domestic violence in Ireland, as such forms of
violence are systematically underreported.’> There continues to be a chronic shortage of
refuge accommodation. Ireland is currently providing less than 30 percent of the places
recommended under the Istanbul Convention.}® To address this shortcoming, the Minister
for Justice has committed to providing at least 100 more domestic violence refuge spaces by
the end of 2023. %! “Domestic violence” is not defined within Irish housing legislation. This
means that a woman who is forced to leave her home due to violence is not categorised as
“homeless” and is ineligible for housing support. The effect of the current housing crisis on
women and children experiencing domestic abuse is profound: women and children are
remaining in and returning to abusive situations due to a lack of housing; women and
children are leaving refuges and entering homeless services, exacerbating an already difficult
situation and potentially exposing them to additional risks to their safety, welfare and
wellbeing.1#?

66. Recommendation: The Committee is urged to recommend that the State increase the
availability and quality of refuges and expand the definition of homelessness in housing
legislation to include victims of domestic violence who have been forced to leave their
homes.

67. Intersex Children and Young People: In 2016, the Committee made a series of
recommendations in relation to intersex children.’* Any child born in Ireland with a disorder
of sex development is referred to Children’s Health Ireland (CHI) where specialists will
conduct an assessment, provide parental counselling and may propose interventions.'** The
Government’s cross-departmental LGBTI+ Youth Strategy 2018-2020, explicitly includes
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intersex people.’* A progress report on the Strategy notes that the Department of Health is
“planning a scoping exercise on intersex conditions in Ireland to determine and document
prevalence, current practice, clinical governance and compare against international evidence
and guidelines [...].1*¢ The progress report includes an action to “[e]stablish a working group
on intersex healthcare for children and young people with a view to considering how
Resolution 2191/2017 Council of Europe and other relevant health care recommendations

can be taken account of in healthcare provision in Ireland.”** This action has yet to delivered.
148

68. Recommendation: The Committee is urged to recommend that the State expedite and
publish the findings of the working group on intersex healthcare for children as a matter of
urgency.

145 Department of Children and Youth Affairs, LGBTI+ National Youth Strategy 2018-2020 (DCYA 2018) It sets two objectives of relevance
to “provide an inclusive physical environment for transgender and intersex young people” (objective 10) and to “improve the
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E. Family environment and alternative care (arts. 5, 9-11, 18 (1) and (2), 20, 21, 25 and 27
(4)

70. Parental Leave: Research suggests that most children do best when cared for at home during
at least the first year of their life.1*° The combined effect of Parental Benefit (five weeks for
each parent), Maternity Benefit (26 weeks) and Paternity Benefit (two weeks) means that
parents may receive state income support while caring full-time for their child for between
the first 31 and 38 weeks of the child’s life, depending on whether they are parenting jointly
or alone. Family payments are available to those who have met the required number of social
insurance contributions. In 2016, two weeks paid Paternity Benefit was introduced for eligible
fathers in the first six months following the birth of a child.**® Additionally, in 2019 and
2021,%*2 family payments were further improved by the recent extension of the new Parental
Benefit, which provides for seven weeks paid parental leave from work to each parent of a
child aged under two years.’®® Parental Benefit is paid in addition to that already available
under Maternity Benefit and Paternity Benefit. Unlike two parent families, who can receive a
combined fourteen weeks paid parental leave, lone parent families receive seven weeks paid
leave. To address this inequality, lone parents should be offered fourteen weeks paid
parental leave and be free to allocate a portion of the paid leave to a second recognised
caregiver, such as a grandparent.

71. Recommendation: The Committee is urged to recommend that the State extend income-
supported family leave to cover the first year of a child’s life and to remove inequalities in
parental leave for lone parent families.

72. Quality Early Childhood Education and Care (ECEC): The current Irish regulatory framework
for ECEC is reactive, having evolved in response to scandals that have arisen in the sector in
recent times.> When compared to internationally, the training of staff in the childcare
sector in Ireland is low, with childcare workers deemed qualified to work with infant and
young children with a level five qualification in the National Framework of Qualifications
(NFQ).** In order for practices within a childcare setting to be child-centred and underpinned
by up-to-date theoretical knowledge and practical understanding concerning children’s rights
and development,’*® qualification to a higher degree, supported with competitive (and not
minimal) salaries, is essential. In Ireland, the regulation of early childcare and education has
tended to focus on structural quality, with attention also paid to the health, safety and
welfare of the child.’>” Rather than the system of regulation focusing on the structural
components of delivery of ECEC, consideration should be given to moving towards a
regulatory system that embeds respect for children’s rights in their processes and practices.

73. Recommendation: The Committee is urged to recommend that the State engage in a
thorough children’s rights review of the regulatory system for ECEC and ensure that further
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funding for early childhood education and care is linked to a clear pathway on improving pay
and recognition for workers in the sector.

74. In 2016, the Committee recommended that the State encourage and provide sufficient
resources for the training of judges for family law cases involving children and ensure that
such cases are prioritised in the court system.

75. Family Courts: Ireland does not have a specialist family court system. Most child and family
proceedings are heard by the District Court, a generalist court of first instance, which also
hears criminal, civil, and licensing matters. The District Court comprises 24 Districts, each of
which is operationally independent. This has permitted differential practices to develop
between the districts. For example, in child care proceedings variations have been observed in
relation to the type and nature of the order sought and granted, how the views of the child
are heard and the reviews of orders by the court.'®® The District Court is overworked and
under resourced.”™ It deals with a large volume of child and family matters each year and
capacity varies within the 24 Districts to manage this workload and allocate sufficient time to
hear cases.'® There can be lengthy waits to secure a date for a hearing and extensive case
lists.'® In some Districts the list may be up to and over 100 cases for one judge to hearin a
single day. '®? This leads to pressure to hear cases quickly or to engage in informal
negotiation, and can contribute to a lack of privacy and over-crowding.'®® Proceedings may
also be delayed due to difficulties in securing assessment and expert reports leading to the
adjournments of proceedings.'® In the context of a child care proceeding, this may lead to a
child remaining in care under interim care orders for protracted periods, which can have an
emotional toll on a child and create a momentum towards a full care order.®> There are also
challenges with the availability and regulation of supports for those attending court, including
independent advocates for persons with impaired capacity and cultural mediators.'®® In
addition, there is no approved panel of independent experts who may be commissioned by
the court to carry out assessments or reports to support its decision-making.1®’

76. Following decades of calls for reform,' in 2020, the General Scheme of the Family Court Bill
was published.'®If enacted, it will establish a Family Court to hear all child care and private
family law matters within a unified jurisdiction comprising of District, Circuit and High Court
divisions!”® and would ensure judges in these courts have specialised training, skills or
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experience.’’ In 2020, the Department of Justice established a Family Justice Oversight
Group to discuss widespread reform of the family justice system and consultations took place
on the development of a Family Justice Strategy in early 2021. The Strategy has yet to be
published.”?

77. Physical Conditions: A review of the courts found that in many venues the physical facilities
are poor,'”® with many court facilities lacking basic privacy. There is a dearth of consultation
rooms which results in delays in the hearing of family law applications and can lead to the
provision of legal advice in hallways, rather than in child-friendly consultation rooms.1’*
Generally, there is no special provision to accommodate children involved in family law
proceedings. Child and family cases are often heard on the same day as civil and criminal
matters.?”® Children present in court may witness or experience violence or other upsetting
behaviour due to insufficient staffing of Gardai in courthouses.!’®

78. Judicial Training: The independence of the judiciary is guaranteed by the Constitution.’” In

2019, legislation was passed to allow for the establishment of a Judicial Council, with a remit

to achieve excellence in the performance of judicial functions and high standards in judicial

conduct.?”® As part of its work, the Judicial Council has set up a Judicial Studies Committee to
oversee a modern training programme for the members of the judiciary. While barristers and
solicitors have a requirement to undertake continued professional development courses
every year, at present, there is no requirement for judges, court staff and legal professionals
to have engaged in specialist education programmes before hearing family and child law
cases. In addition, training supports provided to the judiciary vary geographically.’”®

79. Recommendation: The Committee is urged to recommend that the State establish a unified
and specialist Family Court as a matter of urgency by progressing the passage of the Family
Court Bill and investing in a network of regional family court venues that can afford families
dignity and privacy and provide for private consultations with their lawyers. The State must
publish the Family Justice Strategy and Implementation Plan as a matter of urgency and
ensure adequate funding to support its full implementation. The Committee is further urged
to recommend judicial education and training to support the implementation of children’s
rights in private law and child care proceedings.

80. Measures to ensure the protection of children with imprisoned parents: In April 2022, 3,980
prisoners in custody in Ireland,*® of whom 2,068 self-disclosed that they had children at
committal stage, with the total number of children declared being 5,150.%8! The Irish Prison
Rules 2007 (currently undergoing review by the Department of Justice)!® provide that a child
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81.

82.

83.

can be admitted to a prison and remain with their mother until the age of 12 months.®3 Only
the Déchas centre women’s prison in Dublin has facilities for new born children, with no such
facilities present in Limerick’s female prison. As a result, expectant mothers are transferred
from Limerick to the Ddéchas centre in their final trimester.?®* A new facility in Limerick Prison
is currently being developed.!® Significant concerns remain regarding the lack of specialised
supports for mothers who have given birth and are pregnant in Déchas and the risk posed to
children when pregnant and new mothers are routinely forced to mix with the general female
prison population.

When a parent or family member is imprisoned, it can have a profound impact on children
and families, emotionally, educationally, financially and practically.’®’ Children with parents in
prison require significant support to address the impact of parental imprisonment. Some
11,079 children physically visited an adult in prison in 2020 and 2,238 children physically
visited an adult in prison in 2021.%8 This represents an approximately 80 per cent decrease in
the number of children visiting adults in prison between 2020/2021, and an approximately 96
per cent decrease in the number of children visiting imprisoned adults in 2018 (pre-pandemic
visiting levels).’®® Due to the onset of the Covid-19 pandemic, in-person physical visits to
prisons ceased in March 2020. A phased reintroduction of physical visits began in July
2021.1%° Despite this, physical visits remain limited to twice a month, with prisoners offered a
video visit on the week they don’t have a physical visit.**? It is unclear how many families may
not have effective access to the video visit option due to digital exclusion and no timeline has
been provided for the reintroduction of weekly physical visits — such is said by the Irish Prison
Service to “remain under review.”'*

When children and young people do visit a parent in prison, they experience unsuitable
visiting conditions, with issues including: a lack of physical contact with parents, an absence
of toys and suitable play areas, and a lack of accommodation for the needs of autistic
children and children with health conditions.!®® The current Irish Prison Service Strategic Plan
2019-2022 fails to include measures to provide support to prisoners’ families and children.'®*

Recommendation: The Committee is urged to recommend that the State: develop a database
to track the number of prisoners with children and how many children each prisoner has and
to produce publicly available, aggregated data from this information. The State must
reintroduce physical visits to prison and allow prisoners to continue video visits as an
alternative and conduct an audit on how many families of people in prison have access to
digital technology which will allow them to engage in video visits. The State should establish
child-friendly visiting spaces and procedures in all Irish prisons. Finally, the Committee is
urged to recommend that the State adopt a charter of rights and research, design and
develop a national support and information service for families and children with a family
member in prison.

183 Prison Rules 2007, S.I. 252/2007 Rule 17
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84. In 2016, the Committee made recommendations to address: (a) Inadequate measures for
individual needs assessments and care planning as well as record keeping; (b) Insufficient
alternative care services for children with special needs, resulting in outside-of-the-State
placements; (c) Inappropriate use of single isolation in special care units; (d) Inadequate
coordination between the State agencies responsible for child protection, mental health and
disabilities resulting in fragmented or inadequate care being provided for children in such
situations; and, (e) Inadequate aftercare services and support provided to children leaving
care, particularly those who have experienced homelessness.'*®

85. There were 5,869 children in care at the end of April 2022, 90 per cent of whom were in a
foster care placement (64 per cent in general foster care and 26 per cent in relative foster
care). ¥ The remaining seven per cent were in residential care and three per cent were in
“other” care placements.’® Of the 439 children in residential care, 15 children were in special
care where they are civilly detained for the purpose of care and education.’®® Data on the
ethnicity of children in care is not available. However, data from the Child Law Project
indicates that a disproportionate number of children from Traveller and ethnic minority
backgrounds are subject to child care proceedings.?®

86. The principal statute governing child protection, the Child Care Act 1991, was amended by
the Child Care (Amendment) Act 2022 (see section B). In 2017, the Minister announced a
broad review of the Child Care Act 1991. While consultations have taken place,?* legislative
proposals have yet to be published.

87. Recommendation: The Committee is urged to recommend that the State finalise its review of
the Child Care Act 1991 and amend the legislation to ensure that it is protects the rights of
children and young people.

88. Voice of the Child in Care: Concerns have been raised that children’s right to express their
views “is not consistently implemented in all actions and decisions regarding their care”.
Complaints received by the Office of the Ombudsman for Children have highlighted children’s
“lack of input in day-to-day decision-making affecting them, including children not being
systematically facilitated to express their views in care placement reviews and in care
planning.” 2°2 For example, a key issue for children and young people in care is family contact
and sibling access.?%® Most children in the care system emphasise the importance of their
sibling relationships.2®* Benefits of sibling contact reported by children and carers include
improved family relationships, reassuring a child of a sibling’s welfare, and the promotion of
identity and belonging.%

89. Recommendation: The Committee is urged to recommend that the State ensure that the
views of children in care are heard at every stage in the care planning process.
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90. Care Placements: Progress made over the past two decades in alternative care risks being
undermined due to a shortage of foster and residential care placements. In 2022, HIQA
identified that that “children remained at home or in short-term placements longer than
necessary due to the absence of the appropriate foster care placement for them”; and that
“a small number of children were left in potentially unsafe situations, due to the lack of
available placements for them”.2%® HIQA notes that “while it has always been a challenge to
find placements for children with complex needs, the lack of placement options for all
children is now also becoming an increasing challenge.”?%’

91. In 2022, the CFA published a Strategic Plan for Residential Care Services for Children and
Young People 2022-2025, which among other things commits to increase residential capacity
by 110 beds by 2025.28 The lack of capacity meant that as of 31 January 2022, 126 children,
who has been assessed as requiring a residential care placement, were placed on a waiting
list.2%° The pressure on beds can also been seen in the statistics for emergency beds. The CFA
notes that as its 26 emergency beds were occupied children were “being placed and cared for
in hotel rooms, or holiday accommodation with staff on-site to provide care and support.”?°
From January to November 2021, there were 117 placements of children in emergency hotel
accommodation. Most of whom were teenagers, but two children were under four years of
age. The average length of stay in such emergency placements is exceeding the ideal
maximum number of 21 days. ! The figure of 117 excludes separated children but may
include some double counting of the same child.?!?

92. There has been a significant increase in the use of private, for-profit care providers over the
past six years.?!3 Of all the children in care at the end of April 2022, 14 per cent were in
placements with private providers.?** The CFA has indicated its intention to phase out the use
of private providers, which is welcome.?*®

93. Secure Care: In 2016, the Committee recommended that the State “[p]rioritise the
development of its special care services to ensure that the needs of such children are
addressed, that this takes place within the territory of the State party”.?'® Applications for
special care orders are heard in the High Court. If granted, a child (between 11 and 17 years)
may be detained as a means of securing their safety and for therapeutic and educational
purposes. In April 2022, there were 15 children in special care.?'” For the past 20 years, the
High Court has been detaining children in special care under its inherent jurisdiction. In late
2017 a statutory framework for these interventions was commenced which limited the
detention to a maximum period of nine months.?!8 It has been observed that in several cases,
a child was deemed fit to be discharged from civil detention in a special care unit, but the
court was left with no option but to make a short extension of the special care order, to
provide time for a suitable follow-on placement to be identified and secured.?*®
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94. Recommendations: The Committee is urged to recommend that the State implement in full
the Child and Family Agency’s Strategic Plan for Residential Care Services for Children and
Young People 2022-2025 to ensure a suite of alternative care placements is available to meet
the needs of the child.

95. Health services: Many children in care or at risk of entering care require out- and in-patient
health services related to disabilities, mental health issues, addictions, and emotional and
behavioural difficulties often as a response to past traumas.??’ Delays or difficulties in
accessing such therapeutic services can lead to an escalation of a child’s difficulties and
consequently require a more intensive response.??! A Joint Protocol is in place between the
CFA and HSE which sets out their respective roles, duties and legal requirements and on
accessing services from both Agencies.??? Under the Protocol a child in care access disability
and mental health services the same way as other children and such access is prioritised
based on clinical needs, however, their ‘in care’ status must be considered “an additional
vulnerability factor”.22 Of concern, the CFA notes that despite the protocol being in place,
“staff report consistent challenges accessing services with long waiting lists. In addition,
children and young people with significant mental health issues who do not meet the criteria
for accessing mental health services, fall outside of the protocol and Tusla staff struggle to
find the appropriate therapeutic services to meet their needs.”?*

96. Recommendations: The Committee is urged to recommend that the State ensure the Joint
Protocol for Interagency Collaboration Between the Health Service Executive and Tusla — Child
and Family Agency to Promote the Best Interests of Children and Families is adhered to in full;
and commission an audit of Compliance and Independent Review of cases where compliance
was not evident, to understand factors contributing to non-compliance and ensure shared
learning for the future.

97. Family Reunification: The International Protection Act 2015 provides a statutory framework
for family reunification for persons living in Ireland who have an international protection
declaration. This entitlement for adults is restricted to spouses, civil partners, and dependent
children,??® and for children to parents or siblings once under 18 years. This is a narrower
definition of the term “family” than appeared under the Refugee Act 1996. There is no state-
provided legal aid available for applicants and there is no independent accessible appeals
mechanism for those whose application has been refused.

98. Recommendation: The Committee is urged to recommend that the State enact rights-based
legislation on family reunification to provide wide protection for migrant and refugee families
to reunite; and establish an independent appeals mechanism to provide an inexpensive and
effective process for applicants.

99. Adoption (National and Inter-Country) In 2016, the Committee expressed concern at the lack
of a comprehensive legal framework for ensuring that children who have been adopted have
access to information regarding their origins and services for family tracing. While much
progress has been made, gaps remain. The adoption system is a closed system. There is no
communication between the birth parent/s and the child after the adoption, even in cases of
non-consensual adoption from care. Further, any agreement regarding access or
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100.

communication is not legally enforceable.??® There is no mechanism to retain and respect the
child’s right to identity nor any entitlement to access birth records. In 2022, the Birth
Information and Tracing Act 2022 was enacted which will provide adoptees with the right to
seek personal information including birth certs, establish a tracing service for persons wishing
to make contact, share or seek information and a new register to register contact
preferences.

Recommendation: The Committee is urged to recommend that the State party implement
the recommendations of the 2019 Report on a Review and Consultation in respect of the
Potential Introduction of Open or Semi-Open Adoption in Ireland.

226 DCEDIY, Review and Consultation in respect of the Potential Introduction of Open or Semi-Open Adoption in Ireland Report produced in
accordance with Section 42 of the Adoption (Amendment) Act 2017 November 2019 Review and Consultation in respect of the Potential
Introduction of Open or Semi-Open Adoption in Ireland Report produced in accordance with Section 42 of the Adoption (Amendment) Act
2017 (DCEDIY 2019) 39,69.
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F. Children with Disabilities (art. 23)

102. The number of children in special classes??’ has increased by 63 per cent between 2014 and
2018.2% Currently it is estimated that 20 per cent of the school going population has special
educational needs and of these, two per cent — approximately 17,000 students — are
supported in special classes and schools.??® The remainder attend mainstream schools with
additional teaching and care supports.?®® Traveller children and young people are more likely
to experience disability than the general population, with almost one in five Travellers
categorised as having a disability.?3! The Government has increased investment in special
educational needs support over the last decade amounting to over one-quarter of the overall
education and training budget, an increase of more than 60 per cent since 2011.232 Budget
2022 saw an increased allocation of €16 million for special education teachers and €12 million
for Special Needs Assistants (SNA).23 Despite increased funding, significant issues persist
regarding access to school places for children with Special Educational Needs (SEN) and the
quality of education and educational outcomes for children and young people who do access a
school place. Children and young people with SEN in Ireland are more likely to dislike school,
have lower wellbeing scores and experience bullying in school.?3

103. Access to School Places: Special schools are oversubscribed, with high numbers of children
on waiting lists for special classes in mainstream schools, and in many cases, the only place
that parents can find a school place may be outside their local school-catchment area.?*> Some
4,000 children are currently on waiting lists for an assessment to access a school place.?® The
Department of Education has undertaken to improve data collection, but significant issues in
matching the need and provision of school places remain.?®” The Ombudsman for Children has
noted that there is a “lack of centralised data with respect to how many children with SEN
require a school placement or require a more appropriate school placement”.?® The
continued failure by the State to provide sufficient special educational school places results in
many children with SEN being denied equal access to education. This group of children and
young people have a right to access education on the basis of equal opportunity and without
discrimination.?*® Due to a lack of school places, many children and young people, who would
prefer to be in a school environment, are forced to accept home tuition,?*° leading to them
missing out on the vital opportunities for social integration and holistic learning that the
school setting provides. It must also be noted that major issues remain regarding the
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recruitment and retention of home tutors, resulting in cases where families are unable source
a tutor to fulfil their full home tuition hours.?*

104. The Education (Admissions to Schools) Act 2018 has provided the Minister for Education
with the power to compel a school to open a special needs class where the National Council
for Special Education (NCSE) identifies a need in a given area.?*?> However, 270 children with
autism requiring a place in a special school are without a place for September 2022.%* In May
2022 it was announced that where schools, who have capacity to open a special class, have
not effectively engaged with the NCSE, the Minister of State for Special Education, may use
the section 37A process in the Education Act 1998 to compel the school to provide additional
places.?*

105. Education for Persons with Special Educational Needs Act: Almost 20 years on, the
Education for Persons with Special Educational Needs (EPSEN) Act 2004 remains only partially
commenced?® - not all parts of this Act are in full effect.?*® The EPSEN Act provides that
children with special educational needs should be educated in an inclusive mainstream
environment, unless doing so would not be in the best interests of the child.?*” The EPSEN
provision to prepare a tailored, annually-reviewed, individual Education Plan for a pupil
following assessment of need is not yet operational,?*® nor has the Special Education Appeals
Board — the independent mechanism for review and redress — been established.?*® The delay
in establishing the Board means families who are concerned their child is not receiving their
full entitlements under the EPSEN Act, have no mechanism through which the child’s rights
could be vindicated except to litigate via the Courts. The State have commenced a review of
the EPSEN Act, due to be completed by early 2023.2%° This process must be prioritised, with all
sections commenced as a matter of urgency.

106. Seclusion and Restraint: The inappropriate use of seclusion and restraint on children with
disabilities in school settings remains a grave concern. In 2019 a report was published
highlighting the experiences of fourteen families who shared stories of children: being held
face down; left in seclusion every day for up to one year; left unattended in dark rooms
without handles and locked into a toilet.>! There is limited data available on the extent of the
use of seclusion and restraint, as there is no legal requirement for schools to record or report
when the practices are used.?*? There is no independent oversight or monitoring of the use of
seclusion and restraint in schools. This is in contrast with the legislative basis for the use of
seclusion and restraint in approved centres®?® under the Mental Health Act 2001.2°* In 2019,
the Department of Education began work on guidelines on the use of physical intervention in
the prevention and management of crisis student behaviour in school, but this has yet to be
completed.?®
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107. Assessment of Need: Currently, children are assessed under the Disability Act 2005, which
provides that all persons with a disability are entitled to an Assessment of Need (AON) to
determine the health or educational services required. This is a diagnosis-led, rather than a
needs-led, model which assesses the need for services, rather than the need itself.?*® Demand
for AONs has outpaced system capacity, with a fourfold increase in applications over the past
11 years, leading to a failure to complete assessments within the statutory timeframes.?*’
Currently, the AON must be commenced within three months of the date of application, with
an Assessment Officer given a total of six months to complete the AON and write up the
Assessment Report.?>® At the end of June 2021 there were 3,609 AONs overdue for
completion.?*® At the start of June 2022 there were 1,464 AONs overdue for completion.2%°
The failure of the State to commence parts of the EPSEN Act has meant that many families
have no option but to pursue Court action to try to ensure their child receives an AON and the
appropriate follow-up support.2!

108. In 2020, the HSE introduced a standard operating procedure for AON, which shortened the
time taken to make an AON from 29 clinical hours to 90 minutes, a reduction of 99.95 per cent
in clinical hours for an assessment.?? In April 2022, the High Court ruled the Standard
Operating Practice that the HSE applied to Assessments of Need since 2020 was non-
compliant with the Disability Act 2005. As a result, 10,000 children have been left awaiting
assessments,?® and are delayed in accessing services, often resulting in missed opportunities
for vital early intervention and poorer outcomes.

109. Children’s Disability Services: Progressing Disability Services (PDS) is a national programme
to reconfigure children’s disability services which aims to “provide equitable child and family-
centred services based on need rather than diagnosis”.?®* However, the PDS programme of
reconfiguration has resulted in children and young people with disabilities not receiving the
services they need, losing access to services, and facing lengthy waiting periods to access
service. %> The Minister overseeing the roll-out of the PDS reforms has acknowledged the
impact of “recruitment issues” on the programme and noted “the PDS programme has tried to
do everything at once and that simply has not worked.”2

110. Children’s Disability Network Teams are currently operating at only 75 per cent staffing
levels. 257 A survey of families of children with disabilities in March 2022 found that more than
50 per cent were not in receipt of any service.?®® The survey also found that 85 per cent said
they had been waiting over a year for services and almost 20 per cent criticised the quality of
services, citing high staff turnover and excessive caseloads as problems.?*® The report found
some families had waited as long as nine years for services, with five per cent reporting a wait
of over six years, 16 per cent waiting four to six years and 27 per cent waiting two to four
years.?’% In May 2022, it was reported that 17,000 children across the country are waiting for
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their first contact from a Children’s Disability Network Team to access vital services such as
speech and language therapy, psychological therapy, and occupational therapy.?”* For children
waiting for speech and language therapy, nearly 1,300 have been waiting in excess of one
year, with over 450 waiting more than two years.?”? Similarly, for psychology services, as of
October 2021, there are 6,029 waiting longer than six months and 4,272 waiting longer than
12 months.?”® Children on waiting lists are being denied access to services that they need and
facing delays that can result in poorer outcomes across various aspects of their
development.?*

111. The SIM
demonstration project was developed by the Departments of Education, DCEDIY, Health, and
the Health Service Executive in 2019 and is managed and co-ordinated by the National Council
for Special Education.?”> The purpose of the project was to test a model of tailored therapeutic
supports by providing speech and language and occupational therapy within “educational
settings.” #’® Initially designed as a one- year pilot, it was continued for the 2019/2020 school
year and again for the 2020/2021 school year however delivery was interrupted by the
redeployment of therapists during the Covid pandemic.?”” The government has confirmed
that planning for an expansion of the model is underway but there are no details available for
this. 28 AIM is in place for pre-school children and has helped support children with disabilities
through a child-centred, progressive universal model. This is welcome, however it is only
available for pre-school children who are aged over two years and eight months.?”° In
2020/2021, 4,244 children were supported under AIM by 2,045 services representing a 26 per
cent decrease on the number of children receiving support from the previous year, owing to
the Covid-19 pandemic, with parents of many children with additional needs supporting their
children at home rather than availing of centre-based care.?®

112. Recommendations: The Committee is urged to recommend that the State develop a long-
term roadmap for inclusive education, expedite the review of the EPSEN Act and pending
review, provide a timeline for the commencement of the remaining sections of the Act. The
State should improve systems to ensure that future planning is undertaken, as there are
significant deficits in matching the need and provision of school places. The State must also
undertake the development of a national strategy aimed at improving outcomes for children
with SEN, in both special schools and special classes in mainstream schools. Such a strategy
should be accompanied by a detailed implementation framework and adequate resources.

113. The Committee is urged to recommend that the State establish a legislative basis and
guidelines on the use of physical intervention in the prevention and management of crisis
student behaviour in school.

114. The Committee is urged to recommend that the State address the staffing issues in
children’s disability teams and take measures to address the high waiting lists for services and
expand the School Inclusion Model to all schools.
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G. Basic health and welfare (arts. 6, 18 (3), 24, 26, 27 (1)—(3) and 33)

115.In 2016, the Committee called on Ireland to address socio-economic disadvantages in
accessing healthcare, particularly for children in one-parent families, children living in
poverty, as well as Traveller and Roma children.?! While there have been some positive
developments generally in the area of health, such as the publication of Sldintecare, a ten-
year programme to transform health and social care services in Ireland, the Sldintecare
Implementation Strategy does not include new child-specific measures regarding access to
primary care. The Programme for Government committed to establishing a ‘Delivering
Equality of Opportunity in Schools’ type programme for health, providing General
Practitioner (GP) practices, community pharmacies and public health staff with dedicated
additional resources to communities, focused on improved health outcomes and driven by
strong data.?®? Despite this, there remains no overarching statutory basis or national policy
on children’s access to healthcare services.

116. Primary Care: The Government, in the policy framework, Better Outcomes, Brighter Futures,
The National Policy Framework for Children and Young People 2014-2020 committed to
introducing universal GP services.?? Differences in the health of children from less well-off
areas are obvious from as early as three years of age.?®* Access to healthcare in Ireland is
severely undermined by an entrenched two-tier healthcare system. Those on low incomes
who are reliant on the public health system must wait for extended periods for tests and
procedures, while those who can afford to purchase private health insurance,?®® can get a

much faster service through the private system and bypass the lengthy public waiting lists.2%

117. The Health (General Practitioner and Service and Alteration of Criteria for Eligibility) Act 2020
provides for the extension of the GP visit card for children under the age of 13287 which will
be introduced in three phases.?® Funding was provided in Budget 2022 to cover the first
phase of expansion which will see GP care provided for six and seven year olds, with the
timing for further phases of expansion yet to be announced.?®

118. In Ireland, a full medical card provides eligible households with free access to primary care,
including GP, oral, opticians and aural services, medicines and prescriptions, in-patient and
out-patient services, medical appliances and maternity care.?®° Medical Card holders may
also be exempt from paying school transport charges and exam fees.?! Notably, the income
thresholds for receiving a Medical Card have not been revised since 2005. This means many
families living below 22 the poverty line who are deriving income from a combination of work
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and social welfare cannot qualify for a Medical Card.>ss A review of these thresholds for

accessing the Medical Card for people living on low incomes is urgently needed. In 2016, the
Committee recommended the introduction of Medical Cards for Traveller and Roma children,
to guarantee that such children “enjoy the same access to and quality of health services”,***

but no such measure has been introduced since the State’s last examination.

119. Under the public health system, thousands of children face prolonged waiting
lists to access health care - the situation further deteriorated during the pandemic, as
resources were redirected from children’s care into the Covid-19 response.?® As of February
2022, there were nearly 25,000 children on waiting lists for speech and language therapy,
with nearly half of these children awaiting an initial assessment.?*® Over 7,000 children were
waiting for psychological therapy, of which 4,166 were waiting for more than six months and
2,421 were waiting for over a year.?” There were 11,510 waiting for occupational therapy
with 4,500 children waiting over a year.?®® As of May 2022, the average wait time for a child
in need of a dietitian appointment was 25 weeks.?®® This has resulted in children missing out
on receiving vital services when they are needed, and often their medical conditions
deteriorating.

120. Recommendation: The Committee is urged to recommend that the State intensifies its
efforts to introduce a universal healthcare system, address waiting lists for children to access
health care and revise the income thresholds for the Medical Card to ensure that all families
with children who are at risk of poverty will have access.

121. The Public Health Nursing service provides one-to-one support for
parents of all babies and has a critical role in ensuring that babies and young children have
access to primary, preventative and specialist healthcare. Public Health Nurses are a
consistent point of contact for parents and children in the first three years of a child’s life and
are an important link to early childhood education and care services, particularly prevention
and early intervention services.3%

122. Public Health Nursing is under pressure due to a historical hiring embargo, current
recruitment challenges and the implications of a generalist model of Public Health Nursing. 30
The redeployment of Public Health Nurses throughout the pandemic, including their
involvement in the vaccination programme, has severely curtailed routine visits and checks
undertaken by these health professionals.:2 This reduced level of contact with new-born
babies and their parents has meant that just 55 per cent received their developmental
screening within 10 months between July and September 2020.3% In 2021 this fell to 53.6 per
cent.®n 2019, prior to the pandemic, the rate was 98 per cent.?® The community-based
nature of the service has meant that any interactions with the service has varied based on
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where families live.>®® In some areas, the HSE informed parents that they will not receive any
Public Health Nurse development checks, due to staff shortages.®"’

123. Recommendation: The Committee is urged to recommend that the State invest in creating a
dedicated Public Health Nurse service for children and develop a home visiting strategy to
ensure every child has access to prevention and early intervention supports in their own
community.

124. Consent and refusal of medical treatment: Despite the recommendation of the Committee
in 2016 that Ireland “enact legislation that explicitly and comprehensively provides for
children’s consent to and refusal of medical treatment”3% the law in Ireland does not
expressly state when a child can consent to medical treatment without the agreement of
their parents. However, by virtue of the Non-Fatal Offences Against the Person Act 1997,3%
which applies in the context of a criminal law defence, the de facto position is that children
aged 16 and over can consent to medical treatment without the agreement of their parents.
310 The Act is very limited in its scope— for example, it does not provide guidance on whether
a child under 16 years can provide consent or whether a child aged 16 or 17 years can refuse
medical treatment or social care interventions. Even when a child does consent at 16 or 17 to
medical treatment, confidentiality cannot be assured as their parents may have rights to
access their medical records.3!! The HSE’s National Consent Policy, which sets out best
practice principles, notes that only in exceptional circumstances should a health and social
care intervention be provided to a child under 16 years without the knowledge or consent of
their parent or guardian, following an assessment of the rights and best interests of the
child.3*2 However, the National Consent Policy is not legally binding, limiting the effectiveness
of its guarantees.

125. Recommendation: The Committee is urged to recommend that the State implements a
comprehensive legal framework for the child’s right to consent to or refuse treatment in
physical and mental health and social care settings.

126. Non-Medical Cost of Healthcare: There are limited financial supports available for families
when a child has a long-term illness, particularly where long-term hospital care is required.
The entitlement to Domiciliary Care Allowance is removed if a child is in hospital for more
than six months. If an application is made when a child is first admitted or they require
hospitalisation from birth, access to this payment is not granted until they are discharged.3!3
Research shows that the non-medical costs of childhood iliness and hospitalisation can
contribute significantly to child and family poverty and social exclusion.3

127. Recommendation: The Committee is urged to recommend that the State introduce means
tested social welfare supports to assist families with the non-medical financial costs arising
from childhood illness.
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128. In 2016 the Committee recommended that the State “strengthen its efforts
to promote exclusive and continued breastfeeding by providing access to materials and
raising awareness concerning the importance of breastfeeding and the risks of formula

feeding and to develop and implement a national strategy on breastfeeding” 3%

129. The HSE published Breastfeeding in a Healthy Ireland — HSE Action Plan 2016-2021, a
strategy setting out priority areas to be addressed to enhance breastfeeding supports and to
enable more mothers in Ireland to breastfeed.3'® Due to the impact of the pandemic, the plan
has been extended until 2022,3Y but there is no indication when a successor strategy will be
developed. Budget 2021 provided for €1.58 million of funding to provide an additional 24
lactation consultants across hospital and community settings.3'® Despite investment,
breastfeeding rates in Ireland are low by international standards and the lowest in Europe.
Just over half of mothers (56 per cent) initiate breastfeeding in hospital compared with over
90 per cent in Scandinavian countries.3?°. This figure falls to 48 per cent once mothers leave
hospital and just a quarter of mothers who initiate breastfeeding continue to do so at six
months.32! Only 2.2 per cent of Traveller mothers initiate breastfeeding.3?

319

130. Recommendation: The Committee is urged to recommend that the State promotes
increased understanding among healthcare professionals and the general public of
breastfeeding and its benefits and adopts measures to support women on their return to
work, to allow them to continue to breastfeed beyond 26 weeks. A monitoring system to
track breastfeeding rates after hospital discharge should be developed and resourced. A
successor strategy to Breastfeeding in a Healthy Ireland — HSE Action Plan 2016-2021 must be
developed and implemented, with specific targeted measures included to increase
breastfeeding rates in specific populations who have been reported in the past to experience
low-levels of breastfeeding, such as Traveller and Roma women.

131. It is predicted that by 2025, 241,000 school children in Ireland will be
overweight or obese and as many as 9,000 will have impaired glucose intolerance; 2,000 will
have type 2 diabetes; 19,000 will have high blood pressure; and 27,000 will have first stage
fatty liver disease.3” European research with children aged between three and five years
found that they recognised more unhealthy brands than healthy brands.3?* The proliferation
of digital food and beverage marketing has led to concerns about the influence of this type of
exposure on the health and wellbeing of children.3?® The current Government undertook to
work with stakeholders “to introduce a Public Health Obesity Act, including examining
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restrictions on promotion and advertising aimed at children”32® but no timeline is in place for
the drafting and development of this Bill.3*’

132. Recommendation: The Committee is urged to recommend that the State strengthens
legislation and regulations in relation to the broadcast and online digital marketing of food
that is high in sugar, salt and fat, and develops and implements the Public Health Obesity Bill
as a matter of urgency.

133. Pre-natal exposure to alcohol can leave children compromised from a
neurobiological perspective, resulting in problems carried with them throughout their lives.
Ireland is estimated to have the third highest prevalence of Foetal Alcohol Spectrum Disorder
(FASD) in the world.3?® Implementation of key action points addressing alcohol consumption
during pregnancy, as contained in Creating A Better Future Together: National Maternity
Strategy 2016-2026, have not been implemented.3?

134. Growing Up In Ireland studies found that 89 per cent of 17 and 18 year olds drink alcohol,
while 15 per cent of 13 year olds drink alcohol.33 In 2018, the Public Health (Alcohol) Act was
passed into law which restricts alcohol advertising at events where children are present and
at places frequented by children, including public transport, sports events or in grounds
where the majority of competitors or participants are children. It also prohibits alcohol
advertising targeted at children.33! Other positive measures include the introduction of
minimum unit pricing;**? mandatory health warnings on advertising;*** a prohibition on price-
based promotions; mandatory health warnings on labels and structural separation.®**Some
sections of the Act, including those related minimum unit pricing®*® have been commenced.
However, provisions relating to the content of advertising®*® and the introduction of a
broadcast watershed for advertising®’” have yet to be commenced. Given that the proposed
legislative amendments to limit this type of marketing simpliciter were not passed,3® these
sections are more vital than ever to address concerns that the legislation does not tackle the
issue of alcohol sports sponsorship more generally. There also remains a need to address the
digital marketing of alcohol to children and young people.®° The Government’s failure to
progress the commencement of these sections undermines the impact of the Public Health
Alcohol Act.

135. Recommendation: The Committee is urged to recommend again that the State enact the
remaining sections of the Public Health (Alcohol) Act 2018 as a matter of urgency and that
they introduce robust legislation to prohibit the digital marketing of alcohol to children and
young people.
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136. In 2016, the Committee called on the State to improve its mental healthcare services for
children and adolescents, particularly in the areas of “inpatient treatment, out-of-hours
facilities and facilities for treating eating disorders”.3* Approximately one in three young
people in Ireland will have experienced some type of mental disorder by the age of 13, with
this rate rising to more than one in two by the age of 24 years.3*! While mental health
problems are not selective, certain groups of children are at greater risk of poor mental
health, including; children who have experienced abuse or neglect,®* including domestic
abuse;3* children living in poverty;*** children who have experienced discrimination,,
including homophobia or transphobia;*** and children with chronic physical health
conditions.?* Children in care may have multiple such experiences that place them at higher
risk of poor mental health. It is of particular concern that between 2010 and 2020, 49 young
people died while in State care, with 23 dying by suicide or from a drug overdose.?*” In 2020
alone, three young people in State care died from suicide and two young people died from a
drug overdose.>*® Travellers also have higher rates of suicidal ideation and self-harm, when
compared to non-Travellers,* as well as deaths by suicide (for male Travellers).>*® In 2020
the State made a commitment to develop a Traveller and Roma Mental Health Action Plan,
but this has not been progressed.?*? In 2020 the Government published Sharing the Vision —a
Mental Health Policy for Everyone,®? Ireland’s new ten-year mental health policy.

351

137. CAMHS: In April 2022, 4,003 children and young people were on the waiting list for Child
and Adolescent Mental Health Services (CAMHS) compared to 2,919 in April 2021.3%* There
were 9,554 children on Primary Care Psychology waiting lists in October 2021, 4,272 of whom
were waiting longer than 12 months.3*> CAMHS faces a number of ongoing issues, including
poor investment3*® and workforce recruitment and retention issues.>®’

138. In January 2022, the Maskey Report into South Kerry CAMHS found that the care received by
240 young people did not meet the required standards, with serious clinical and governance
failings resulting in unreliable diagnoses; inappropriate and over prescription of medication;
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the poor monitoring of treatment; and potential adverse effects.>*® It was found that these
failings caused significant harm to 46 children and young people.>*® The absence of a
Consultant Clinical Lead in the affected area contributed to the failure to deliver and sustain a
high-quality service.® There was no regular nor effective oversight of the prescribing doctor
in question, and where concerns about their practice were identified, no effective action was
taken to address them.3®! On foot of the Maskey Report the Government has requested the
HSE to undertake a full national audit of prescribing practice in CAMHS nationwide.?®? It is of
particular concern that the national audit will explicitly exclude autistic children and young
people from its remit.363
139. Many mental health services across Ireland are only open Monday-Friday, 9am to 5pm.36*
Currently, most children and young people can only access out-of-hours mental health
treatment through hospital emergency departments as most CAMHS do not offer this
support.3®® Young service users have highlighted difficulties in accessing CAMHS, including
long waiting times and differences in availability and consistency of services across the
country.®® In 2019, the Health Service Executive Service Plan included a commitment to
develop a seven day per week CAMHS service, but this commitment remains unfulfilled.®®’ In
the absence of proper mental health services, children’s lives are put at risk, with preventable
deaths from substance abuse, eating disorders, and suicide arising while children are on
waiting lists.3®® Research in the United Kingdom exploring young adults’ experiences of
waiting lists within mental health services found that all participants expressed in some form
an inability to function sufficiently and the emergence of negative beliefs, emotions and
thoughts while waiting to access mental health services.3®°

140. Recommendation: The Committee is urged to recommend that the State takes measures to
ensure that all children under 18 years have equitable and timely access to age-appropriate,
quality mental health treatment and services that are adequately staffed. The State must
urgently design and implement a Traveller and Roma Mental Health Action Plan and create a
designated pathway to CAMHS for children in care.
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141. Mental Health Advocacy Service: In 2016 the Committee recommended the State consider
establishing a mental health advocacy and information service that is specifically for children,
and accordingly accessible and child-friendly.3”° A pilot advocacy project that was run in the
CAMHS in-patient unit in Galway has been extended to the CAMHS in-patient unit in
Dublin,?* and is currently being evaluated. Following the completion of the evaluation, the
service was expected to be rolled out nationally to all CAMHS services in early 2020, but this
has not taken place. 372 As a result, children in Ireland still do not have access to child-friendly
information on their mental health treatment options, and families have no independent
service to turn to when they are experiencing issues with their child’s mental health care.

142. Recommendation: The Committee is urged to recommend that the State expedite the
establishment of a well-resourced independent national advocacy service for children and
young people accessing mental health services, accompanied by an implementation timeline
and budget. All associated front-line medical professionals and caseworkers in the national
advocacy services must undergo training in children’s rights and child-friendly
communication.

143. Inpatient Mental Health: The Mental Health Commission’s Code of Practice states that the
placement of children in adult wards would be phased out by the end of 2011.3”® Over a
decade later, significant issues persist, and children continue to be cared for in age-
inappropriate facilities. In 2021, 27 children were placed in adult psychiatric facilities.
Young people have described this experience of being placed in an adult psychiatric ward as
“traumatic”.3”> While this is less than half the number admitted in 2019,%”® specialist inpatient
provision for children and young people is under-resourced. At the end of October 2021
there were 72 in-patient beds in four public child inpatient units in Galway, Cork and
Dublin.?”’

374

144. Official HSE policy states that children should only be placed in adult units when “all
alternative options have been exhausted.”*’® However in practice, poor capacity in child
inpatient units, the absence of 24/7 mental health services, and the nature of the immediate
safeguarding risk, means that children, particularly those who present at the weekend to
emergency departments with significant acute needs, may be admitted to adult units given
the scarcity of alternative options.3”® Of the six public and private child inpatient units, only
two will take an out-of-hours referral, for example, over the weekend.?® This is despite the
HSE Clinical Guidelines stating that all four public units take out-of-hours referrals. 3! The
Mental Health Commission noted with concern that there was zero per cent compliance with
the code of practice on the admission of children to approved centres,? as services did not
provide age-appropriate facilities and programmes of activities to children admitted to adult
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units.3® The new Sharing the Vision mental health strategy provides that children and young
people may be admitted to adult units in “exceptional cases where children and adolescent
beds are not available”.3® Where children and young people are admitted to such units, the
“CAMHS inpatient Code of Governance” must be adhered to.3*

145. The General Scheme of the Mental Health (Amendment) Bill 2021 states that the provision
of care in an age-appropriate environment is to be included as a guiding principle to apply to
all decisions that concern the care or treatment of a child.3® However, the guiding principle is
limited by the clause “in so far as is practicable”.3®” Given the resource constraints that are
currently fuelling child admissions to adult units, this is likely to undermine the other
safeguards contained in the Bill. Furthermore, it is of particular concern that the admission of
children to adult inpatient facilities is expressly included in the General Scheme, albeit in a
provision that requires the Mental Health Commission to be notified of these placements and
to put in place rules by which the services should abide in cases where it does happen.38®
While the provision aims to incorporate the current Mental Health Commission code of
practice into law,*® it means that for the first time ,the admission of children into adult units
is placed on a statutory footing. This would appear to contradict the Programme for
Government commitment to end such practice3*° and would be a retrograde step in the
context of a child’s right to be treated in an age-appropriate settings. 3!

146. Recommendation: The Committee is urged to recommend that the State takes immediate
steps to end the practice of placing children in adult mental health facilities and urge the
State to increase bed capacity in children and adolescent mental health inpatient units. The
Committee is urged to recommend that the State revise the General Scheme of the Mental
Health (Amendment) Bill 2021 to ensure that the admission of children to adult psychiatric
units is prohibited.

147.
The age of consent for mental health treatment for children and young people is 18.3 The
Mental Health Act 2001 allows for children to be detained in an inpatient mental health unit
for treatment on the consent of their parents alone. When a parent does not consent, the
HSE can bring proceedings before the District Court for the involuntary detention of the child.
393 The child or young person does not have access to an independent review of their
detention in the same manner an adult does under the 2001 Act. The Expert Group on the
Review of the Mental Health Act 2001 recommended that children over the age of 16 be
given the right to consent to mental health treatment and admission.? It is welcome that
the Draft Heads of Bill to Amend the Mental Health Act 2001 make provision for young
people aged 16 and above to be able to consent to mental health treatment,3%> however no
provision is made to address the ability of children under the age of 16 to consent to such
treatment. The Draft Heads of Bill contain provision for the continued use of seclusion and

383 Mental Health Commission, Annual Report 2020 (MHC 2021) 20.
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386 Draft Heads of a bill to amend the Mental Health Act 2001, Head 104, Section 84(1)(d).

387 Ibid.
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(2003) UN Doc CRC/GC/2003/4 para 29.

392 Mental Health Act 2001, s2.
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restraint upon children and young people and does not provide for access to advocacy
services where a child has been subjected to these practices.3%

148. Recommendation: The Committee is urged to recommend that the State urgently amend
the Mental Health Act 2001 to provide for children over the age of 16 to be given the right to
consent to mental health treatment and to make provision for children under the age of 16
to consent to mental health treatment, in accordance with the age and maturity of the child.
The State is also urged to amend the Draft Heads of Bill to amend the mental Health Act 2001
as they relate to the use of seclusion and restraint upon children.

149. In 2018 the HSE published a National Model of Care for Eating Disorders in
partnership with College of Psychiatrists of Ireland and Bodywhys, the Eating Disorders
Association of Ireland. Children and adolescents with an eating disorder diagnosis who
require inpatient treatment can be referred to one of the CAMHS inpatient approved
centres.>®” There are four CAMHS Units across the HSE; Linn Dara Approved Centre (Dublin),
St Josephs Approved Centre (Dublin), Eist Linn Approved Centre (Cork) and Merlin Park
Approved Centre (Galway). Specialist eating disorder beds are available in Merlin Park
(Galway) and Linn Dara (Dublin).?® There are plans for an Eating Disorder Unit in the new
National Children’s Hospital.3%

150. There are currently three CAMHS eating disorders (ED) specialist teams in operation but
staffing for these teams is below recommended levels.*® As a result, the health of children
with ED is being negatively affected, while they wait to access proper care. Retrospective
studies in this area have also shown that when people have a shorter period of an untreated
eating disorder, this may be related to a higher chance of remission.**! It is therefore crucial
that children and young people are afforded expedient access to specialist ED treatment.
When children and young people in Ireland do access CAMHS treatment for ED, they can
have adverse experiences. Research undertaken into the experiences of people with ED in
Ireland, found that no children and young people with ED surveyed felt their support needs
were adequately met by CAMHS staff.%%?

151. Recommendation: The Committee is urged to recommend that the State increases staffing
and capacity to provide care for children and young people with eating disorders and to
expedite the delivery of the National Model of Care for Eating Disorders.
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152. Poverty: In 2016 the Committee expressed concern at the significant increase in the number
of children living in consistent poverty and recommended that the State “strengthen its
efforts to reduce poverty among children in vulnerable situations, particularly Traveller,
Roma, refugee children and children living in single-parent households.” 4%3

153.In 2021, over 160,000 children were living in households at risk of poverty, i.e. households
with an income below 60 per cent of the national median income. There was also almost
205,000 or one-in-six children in households experiencing deprivation. *** Children are most
vulnerable to consistent poverty. This measure of poverty takes account of the proportion of
the population at risk of poverty and who experience deprivation. The rate of consistent
poverty for children was 5.2 per cent in 2021 versus an overall rate of 4 per cent. % Children
living in households headed by a lone parent are significantly more vulnerable to consistent
poverty at a rate of 13.1 per cent compared to three per cent of two parent families. “*® The
prevalence of poverty in Traveller and Roma households is not captured in official statistics.
However, research shows they have greater difficulty making ends meet when compared to
the general population.*”’

154. At a European level, it is recommended that child poverty and social exclusion are tackled
through integrated strategies encompassing not only children’s material security but also the
promotion of equal opportunities.*® Therefore a whole-of-government approach
is important, and it requires a concerted focus and a real driver for change to develop, fund
and implement a national action plan to end child poverty. Overall responsibility for
implementation of such an action plan should be led by a dedicated and fully resourced child
poverty office. The office should co-ordinate and monitor a whole-of-government approach
with specific actions delegated to relevant Departments. The need for this type of approach
across Departments is evidently required given the breadth of the challenge.

155. Recommendation: The Committee is urged to recommend the State establishes a dedicated
and fully resourced child poverty office with a team of staff. The office should drive the
implementation of a cross-government strategy to end child poverty.

156. Habitual Residence Condition: The Habitual Residence Condition was introduced in 2005%%°
and restricts access to certain social welfare payments*'° to those who can prove a close link
to Ireland.*! This has resulted in certain children being denied access to the Child Benefit
payment — a monthly universal cash payment and the State’s key mechanism to support
children. This amounts to indirect discrimination against children as they are denied the
payment due to their parents’ immigration status or migration history. The Habitual
Residence Condition has a disproportionate impact on particular groups of children,**
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including Traveller children,*** Roma children,*** undocumented children and asylum-seeking
child.**> In January 2022, approximately one in every four applicants for international
protection was a child, with 1,822 children being accommodated by the International
Protection Accommodation Service.**® Children living in Direct Provision centres are at a high
risk of consistent poverty although they are not counted in the official poverty statistics.
Children and young people in Direct Provision have spoken about how a lack of income
means they have few opportunities to take part in activities with their friends and peers after
school. The financial cost of school trips or the need to take public transport to after sport
activities is a major barrier in terms of integrating into the community.*?” The publication of A
White Paper to End Direct Provision and to Establish a New International Protection Support
Service in 2021 includes recommendations around the introduction of income supports for
families seeking asylum.*® It has yet to be implemented.

157. Recommendation: The Committee is urged to recommend that the State reviews the
Habitual Residency Condition to assess its impact on children, and to remove the Child
Benefit payment from the ambit of the Habitual Residency Condition as its inclusion is
inappropriate given that it is a universal payment not linked to social welfare. The Committee
should recommend the State introduce as a matter of urgency the International Protection
Child Payment for children living in Direct Provision at the same rate of the universal Child
Benefit payment.

158. Food Poverty: Based on the latest data, 8.9 per cent of the population experience food
poverty.*® A healthy diet is out-of-reach for families with inadequate disposable incomes
with food costs rising as children grow older.*?° A household with a teenager, reliant on social
welfare, is required to spend 30 per cent of their income to meet the cost of a healthy food
basket.*?

159. In Ireland, by age three, children from lower socio-economic backgrounds are more likely to
have consumed energy-dense food like hamburgers and crisps, but less likely to have eaten
fresh fruit or vegetables.*”? Lower levels of education have been found to be a predictor of
food poverty in Ireland.*?® Being able to buy nutritious food locally or having access to
transport to a local supermarket helps to prevent food poverty, and more economically
advantaged households do not have to travel as far for food shopping.*?*

160. Ireland does not provide a universal school meal programme.** However, a targeted School
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Meals Programme is funded by the Department of Social Protection. The programme provides
funding towards the provision of food through the allocation of a per pupil rate for breakfast,
lunch and dinner. Currently, funding is provided to 1,506 schools and benefits 230,000 children.*?®
In September 2019, the Department launched a hot school meals pilot which was expanded in
2022 meaning hot school meals will reach over 55,000 children.*?” The universal provision of hot
meals in a school setting counters stigma and provides a social environment where children can
access and enjoy food without financial constraints.*?® Generally, the school meals programme
does not provide funding to cover school holidays or for days when the school is closed and there
is no separate programme in place to tackle holiday hunger.

161. Recommendation: The Committee is urged to recommend that the State take measures to
address the high cost of healthy foods, this could be partially addressed by expanding hot
school meal provision to all schools, expanding the provision of such meals to early years and
youth work settings and piloting initiatives to tackle holiday hunger.

162. In 2016, the Committee called on the State to undertake measures to increase the
availability of social housing and emergency housing support.*?® Despite the commencement
of legislation to protect tenants in January 2017*° and May 2019,*! high rents, lack of
security of tenure and overall lack of housing supply, have fuelled the housing crisis.

163. In June 2022, there were 3,071 children living in Emergency Homeless Accommodation.*?
The official statistics only give a limited view of the prevalence of homelessness in Ireland. 433
They do not include families that are homeless but are accommodated in own-door
accommodation or transitional housing, women and children in domestic violence refuges,
asylum seekers living in emergency accommodation, or people who have been granted
asylum or some other form of protection but cannot find accommodation outside the direct
provision system.*** In 2020, legislation was introduced in the context of Covid-19 lockdowns
which provided better protections for tenants by prohibiting rent increases in all cases, and
tenancy terminations in all but limited and exceptional cases.**® These additional protections
appear to have led to a drop of 12 per cent on emergency accommodation usage between
March and June 2020.%% The easing of public health restrictions meant that the number of
children experiencing homelessness began to rise again. From June 2021 to June 2022, an
additional 942 children were being accommodated in emergency accommodation.**’

164. Children in specific family structures and ethnic minorities have a higher incidence of
homelessness and can be more vulnerable to housing exclusion. In June 2022, over half of all
families in emergency accommodation were one parent families.**® These families are also
likely to have more affordability issues and experience housing deprivation, such as an
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inability to heat their home.**® Traveller families face significant barriers to accessing their
right to housing and are at greater risk of experiencing homelessness than settled families.**°
Based on the European definition of homelessness, applying the ETHOS framework*?, it is
calculated that approximately 39 per cent of Travellers are experiencing some form of
homelessness.*? Since the pandemic began there have been reports that it is increasingly
difficult to accommodate homeless Roma families in emergency accommodation, if they
were not already registered in PASS (Pathway Accommodation and Support System) and this
has exacerbated with time.**® Furthermore, one of the qualifying criteria for the allocation of
social housing is employment,*** but given that the national needs assessments suggest that
just 17 per cent of Roma are employed,**> most Roma will be ineligible for social housing
support.

165. Housing costs often comprise the largest proportion of expenditure in household budgets.*®

The percentage of income that goes on housing can impact on a household’s consumption of
other goods and services and subsequently economic growth.**” Low-income households pay
between two-fifths and half of their income on housing versus just one-fifth for the general
population.*® Families are supported with private rent costs by availing of Rent Supplement or
Housing Assistance Payment (HAP). Rent limits for both Rent Supplement and HAP have not
kept pace with market value and the limits for each have not been reviewed since 2016 and
2017, respectively.**® Local authorities have the flexibility to extend the HAP limit by 20 per
cent should no accommodation be available at the designated rate.**° The Minister for Housing
has increased this discretionary amount to 35 per cent of the limit from July 2022.% Although
local authorities can use this flexibility at their discretion evidence indicates that not all
households who would benefit from accessing a higher rate of HAP are actually receiving it.*>

166. At an individual level of housing quality, overcrowding is experienced by less than six per
cent of all households in the general population.®>® Ethnicity has been identified as a strong
variable in terms of overcrowding. *** For Irish Traveller households overcrowding is a
significant issue with 40 per cent living in overcrowded accommodation.** The living
conditions for Roma have been found to be very poor with many families also living in
overcrowded accommodation often without a tenancy agreement. **® Further measures of
poor quality are also evident amongst Roma and Traveller groups. Many Roma
children/families? live in accommodation without basic facilities such as a kitchen, cooker,
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running water or heat and some Roma children live in overcrowded housing with rats, damp
and sewerage.*’(See section | for more).

167. Recommendation: The Committee is urged to recommend that the State: introduce a data

collection mechanism that fully captures the number of families and children who are
without a home; introduce legislation allowing for a referendum on whether or not to include
a right to housing in the Constitution; develop a Family Homelessness Strategy, which is child-
centred, has clear responsibilities, targets and timelines; and strengthen family support
services to prevent homelessness as a result of family conflict and ensure that all children
experiencing homelessness can access a support worker should they need it.
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H. Education, play leisure and cultural activities (arts. 28-31)

168. Relationships and Sex Education: In 2016, the Committee expressed concern at the “lack of
access to sexual and reproductive health education” for young people in Ireland and
recommended that it should be included as a mandatory part of the school curriculum as well
as the adoption of a sexual and reproductive health policy for young people.**® In a 2017
consultation on young people’s experiences of relationship and sex education (RSE), young
people in Ireland reported negative experiences of RSE in schools.*° They recommended that
RSE should be “taught fully and comprehensively, where teachers are not allowed to pick and
choose’ topics covered and a set curriculum should be followed “so students are all informed
equally and correctly” and “free from biased teacher views.” %° A 2020 survey found that 29
per cent of females, 10 per cent of males and 18 per cent of non-binary students reported
non-consensual penetration by incapacitation, force or threat of force while they were in
college.*?

169. Currently sexual and reproductive health education is taught through schools’ curriculum
and is supported by programmes that take place in non-formal education sites, by youth
work organisations.*®? It is the responsibility of individual schools to ensure that an RSE
programme is made available to all students in accordance with its own ethos,*®®* meaning
that not all students benefit from the same content. In addition, parents may exempt their
child from “instruction in any subject which is contrary to the conscience of the parent”.%*
The National Sexual Health Strategy 2015—-2020 aims to improve sexual health and wellbeing
and reduce negative sexual health outcomes.*®® It commits to ensuring that children and
young people will have access to “age-appropriate sources of trustworthy and accurate
information and support on relationships and sexual health”,%®® as well as to undertaking an
evaluation of the State-funded Relationships and Sexuality Education (RSE) programmes.*¢’
The evaluation, completed in December 2019, highlighted the need to update the curriculum
as a key priority and to ensure it provides a continuity of experience in RSE from early
childhood education to post-primary education.*®® In July 2022, the Department of Education
announced that it was beginning this work by updating the Junior Cycle SPHE curriculum and
has commenced consultation on this.*® It is welcome that there is a core focus on supporting
young people to understand the physical, social and emotional changes during adolescence
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and that young people will be supported to appreciate sexual orientation, gender identity
and gender expression,*”® which was lacking in the previous approach.

170. Recommendation: The Committee is urged to recommend again that the State completes
work to update the Junior Cycle SPHE curriculum as a matter of priority and puts in place
resources to ensure its full implementation and ensure it is rolled out across all schools in the
State, regardless of individual school ethos.

171. Guidance counselling and in-school psychology: Guidance counselling (encompassing
career, personal/social and educational guidance) is “multifaceted with benefits to both the
individual and to the wider economy”.*! Research has shown that guidance counsellors are
the only other professionals children and young people turn to when they suffer from mental
health issues and are reluctant to seek help from health services.*’”? The Education Act 1998
provides that schools should “ensure that students have access to appropriate guidance to
assist them in their educational and career choices.”*’® While there has been some increase
in the number of full-time guidance counsellors,*’* the number is still far below the resources
that were in place in 2012 when there was an ex-quota system in place. Today, there are
concerns that even an increase back to the 2012 levels will not be sufficient to deal with the
high level of student need, following the impact of the Covid-19 pandemic.*”

172. While there has been a welcome increase in educational psychologists employed in Irish
schools over the past five years, current provision is just 221 posts*’® to support all students
in almost 4,000 primary and secondary schools.*”” Two reports published by the Joint
Committee on Education, Further and Higher Education, Research, Innovation and Science,
one on the Impact of Covid on Primary and Secondary Education*’® and a second on mental
health and school bullying*’®, have recommended that emotional counselling and therapeutic
supports be provided in all primary and secondary schools. Research indicates that the needs
of children in Irish primary schools in relation to their psychological wellbeing are complex
and highlights the serious nature of critical incidents that schools are dealing with.**° A new
service, offering a model through which primary school children could receive the mental
health awareness and support they require is being piloted in Limerick and is indicating
positive outcomes. *8! Such a service would not only strengthen and support the mental
wellbeing of thousands of children, but would also support parents and teachers, and would
reduce the number of children requiring specialist mental health treatment.

173. Recommendation: The Committee is urged to recommend that the State increase the
number of guidance counsellors and expand the in-school psychology service and implement
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a pilot programme which would situate emotional and therapeutic services in a select
number of secondary schools across the country. New primary school-based mental health
supports should be established in Ireland on a pilot basis as a matter of urgency, and subject
to evaluation, be expanded and made available on a national basis.

174. Reduced school days: A 2020 study revealed that approximately a quarter of national
schools reported children being placed on reduced school days.*? In recent years, there has
been growing unease that schools’ use of reduced school days is infringing the education
rights of children, with this practice disproportionately affecting children with special
educational needs and disabilities; children of Traveller and Roma communities; and children
who are experiencing trauma or adversity.**® Research conducted with almost 400 parents
found that one in four children with a disability has been put on short school days.*®
Reduced school days can have a long lasting impact on a child’s life and it reduces their
opportunities to build relationships with their peers and fulfil their full potential.*®* In
September 2021, the Government published guidelines for schools on the use of reduced
school days to provide clarity to school authorities, parents and guardians on the use of
reduced school days and to ensure that this practice is limited to only those circumstances
where it is deemed absolutely necessary and in the best interests of the child.*® Schools are
obligated to notify Tusla when a child is placed on a reduced timetable.*®’ It is intended that
reports on data collected will be submitted from the Tusla Education Support Service to the
Department of Education, which will inform policy.*® While the publication of the guidelines
on the use of reduced school days is a welcome first step, it is key that these guidelines are
implemented consistently across all schools and there is concern that there will be under
reporting of the use of reduced timetables.

175. Recommendation: The Committee is urged to recommend that the State ensure that there
are enough staff in place to enforce the guidelines and that schools are given adequate
resources and support services to assist them in implementation. The Committee is also
urged to recommend that the Tusla Educational Support Service have enough staff across the
country to enforce the guidelines.

176. Alternative Education: In Ireland, young people who leave school before the age of 16 have
limited*® state-funded opportunities for continuing their education. With the exception of
Youthreach, a state-provided programme of “second chance” education, the area of
alternative education is not explicitly defined in the Irish education system.*° While
Youthreach supports some students in their progression in education (an evaluation of the
programme has demonstrated its positive impact),*! it does not meet the needs of all
students who leave school early. In this context some alternative education providers have
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stepped in to provide education at both Junior and Leaving Cert level. However, there is no
dedicated funding or sufficient information on the types and numbers of alternative
programmes of education in Ireland. In May 2022, the Review of Out-of-School Education
Provision was published by the Department of Education.*%?

177. Alternative Education settings continue to provide different pathways for young people who
have become disengaged within the mainstream education system, and they have had a
highly positive impact on the lives of many young people. % Despite Ireland having a high
retention rate to Leaving Certificate, there is a small cohort of students who find it difficult to
engage in mainstream education. *** Factors that may contribute to this include the young
person’s own needs and personal situation and/or their relationship with school and their
learning. The nature of the provision of Alternative Education to date has been unstructured
and the Review commits to address this to ensure a consistency of approach and governance
standards. There is also a welcome commitment to provide a framework of supports and
services to schools for students who are at risk of becoming disengaged from education.

178. Recommendation: The Committee is urged to recommend that the State grow, expand
upon and fund out-of-school education provision to ensure a child-centred approach to
education by providing alternatives best suited to the individual child.

179. Vulnerable children impacted by Covid: Children in Ireland experienced one of the longest
periods of school closure among rich countries during the first wave of the Covid-19
pandemic.*® All schools were closed from 12 March 2020 until late August 2020, and again
from Christmas 2020 until a phased reopening began in late February 2021, with many post-
primary students not returning to in-person education until mid-April 2021.%°®¢ Some children
who themselves have a medical condition or where family members have medical conditions
have not returned to school.*” While at-home learning is provided for these children, the
quality and opportunities for engagement with other children varies hugely across the
country. The failure to offer remote learning to children who were unable to return to school
due to living with a medically vulnerable family member has meant that some children
received no educational support, even when schools reopened in September 2020.®

180. Recommendation: The Committee is urged to recommend the State carry out an audit to
identify the learning needs of vulnerable groups of children and young people and to set
down an approach that provides safe spaces for vulnerable children and young people to
learn and that gives them a chance for peer learning and engagement.

181. School Bullying: Ireland’s approach to tackling bullying has focused largely on the education
system. In 2013, the Department of Education and Skills published a National Action Plan on
Bullying in schools. Before this, the last guidelines for tackling bullying in schools dated from
1993. The plan sets out the approach to tackling bullying and promoting anti-bullying culture
in schools. It contains 12 actions that focus on support for schools, teacher training and
research, awareness-raising and aims to ensure that all forms of bullying are addressed.**°
The last Programme for Government undertook to review implementation of the National
Action Plan on Bullying in schools as an LGBTI+ specific action.”® No progress was made on
this commitment. The Department of Education should conduct this review and consider
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other forms of bullying and harassment against other children and young people in relation
to gender, race, religion or other grounds.

182. Recommendations: The Committee is urged to recommend that a review and update is
carried out of the National Action Plan on Bullying in Schools and the associated procedures
to consider other forms of bullying and harassment against other children and young people
in relation to gender, race, religion or other grounds. This should also include a focus on
cyberbullying. Further, the Department of Education should introduce a comprehensive
monitoring system to understand the prevalence of bullying in Irish schools, and provide up-
to-date professional development, supports and resources, including appropriate
professional advice to principals, school staff and boards of management on anti-bullying
procedures and guidelines including specific training to recognise, prevent and address
identity-based bullying.

183. The Growing up in Ireland survey found that nine per cent of mothers of nine-year-olds
felt it was not safe to play outdoors in their local area during the day, and 42 per cent felt
there were no safe parks, playgrounds and play spaces in their local area.>®* Housing and
communities that are not child or youth friendly, or are perceived by children and their
parents to have unsafe public spaces, are associated with poverty and non-participation in
play and recreational opportunities.>®? Children living in temporary accommodation, Traveller
and Roma children and young people and those living in Direct Provision centres do not have
adequate access to safe play and recreation facilities.®

184. Children with disabilities are also at risk of play deprivation and many playgrounds are not
accessible for children with disabilities.>** Children in hospital also face many barriers in
accessing play including an underinvestment in the provision of qualified hospital play
specialists with Covid-19 further limiting their access to play.*® The negative implications of
play deprivation can be significant to a child’s development, as play impacts their social,
emotional, cognitive and physical development.>% Play also has a crucial role in creating
stronger bonds between parents and their children.>® First Five A Government Strategy For
Babies & Young Children acknowledges the emergence of child-friendly approaches to local
planning and design internationally, as well as the importance of local planning and delivery
structures to the successful implementation of the strategy. The commitment in First Five to
develop guidelines for local authorities on the development of child-friendly communities will
ensure that children have “safe environments to play, explore and learn” % It is welcome
that a review of existing guidelines has been completed as part of this action, but further
progress is needed on the development of best practice in the incorporation of a child-
centred approach to planning.>%
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185. Recommendation: The Committee is urged to recommend that the State develop a new
National Play and Spatial Strategy. This Strategy should have a focus on the need for green
spaces, play spaces and recreational facilities in local communities and place an obligation on
local authorities to develop play and recreation facilities for all children and young people,
with a particular emphasis on those experiencing poverty, children with disabilities and
Traveller children living in Local Authority accommodation sites. Children and young people
should also be involved in the designing of local play spaces.

186. 510 |reland has one of the highest levels of involvement by young people in
youth work organisations and student organisations in the European Union (61 per cent- 20
per cent higher than the EU average).!! Participation in youth work has fallen over the
course of the pandemic, with the number of young people engaged in youth work declining
by 46.5 per cent between 2020 and 2021.°*2 Based in local communities, youth work
organisations have unique engagements with young people outside of formal education or
family structures. Youth work organisations work across many areas including mental health,
social and political education, training, youth justice, equality and school completion and 80
per cent of youth work organisations are engaged in arts, cultural or sports activities.’3
Universal youth work is primarily delivered by thousands of trained adult volunteers within
local communities, and has a prevention and early intervention aspect, fostering
relationships, networks, and communities across the country that enable issues to be caught
and addressed early.”'

187. Just over half, 53 per cent,”* of an estimated 380,000 young people involved in youth work
organisations annually,'® come from economically or socially disadvantaged communities.
Youth work organisations play a key role in supporting young people who experience social
and economic disadvantage and youth work in Ireland is delivered through a mixture of
universal and targeted interventions as well as in providing essential personal, social, and
emotional skills development opportunities outside the formal education system. >’ Youth
work helps to prepare young people for adulthood and independence, by focusing on
developing the knowledge, skills and attitudes they need in order to thrive in the 21st
century. > Targeted interventions focus on at-risk young people and work with small
numbers impacted by issues such as family conflict, school engagement, anti-social
behaviour, drug and alcohol misuse, and more.>*®

188. Investment in youth work organisations decreased by 31.8 per cent over an eight-year
period, from €73.1m in 2008 to €49.8m in 2014.5%° In the last three Budgets incremental
increases have been allocated to youth work organisations. Today, youth work funding stands
just below funding levels of over a decade ago, but the youth population is growing
significantly, along with rising inflation for services. Continued and sustained investment is
needed to expand the reach of such programmes to all young people needing them. Youth
work organisations play a pivotal role in preventing and redressing the intergenerational
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cycle of poverty. All young people should be able to access and benefit from youth work,
especially those marginalised, or at-risk young people, in urban and rural communities.

189. Recommendation: The Committee is urged to recommend that the State increase
investment in youth work organisations by a further 10 per cent to restore the value of
funding this sector received previously and that the State make a commitment to universal
youth work, to ensure that all young people who want and need it are able to access it,
recognising the value of youth work by encouraging the support and expansion of services.
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I. Special protection measures (art. 22, 30, 32, 33, 35, 36, 37 (b)—(d), 38 - 40)

191. Age of Criminal Responsibility: The Criminal Justice Act 2006 raised the age of criminal

responsibility in Ireland from seven to 12 years for most criminal offences, but also provided
that, in the case of allegations of serious offences such as murder, manslaughter, rape or
aggravated sexual assault, a child aged ten and eleven years may be prosecuted with the
consent of the Director of Public Prosecutions.??! In 2016, the Committee reiterated its call
for the Government to increase the minimum age of criminal responsibility.>? Since this time,
the Committee has also published General Comment 29, advocating again for a minimum age
of criminal responsibility of least 14 years.>?

192. Article 17 of the European Social Charter guarantees children legal protection and in its 2019

report on Ireland, the European Committee on Social Rights held, ‘the situation in Ireland is
not in conformity with Article 1781 of the Charter on the ground that the age of criminal
responsibility is too low.”>* This has been echoed by the Council of Europe Commissioner for
Human Rights, who pronounced that setting the age of criminal responsibility at 14 is ‘an
absolute minimum.”*

193. In the replies to the list of issues prior to reporting for the Fifth and Sixth Periodic Reports,

the Irish Government argued that Ireland’s youth justice system ‘ensures children are
prosecuted only as a last resort and when diversion is not appropriate’.52® This approach is
echoed in Ireland’s recent Youth Justice Strategy 2021 — 2027, ¥ but this not in line with
international best practice in this area, nor the previous recommendations of the Committee.

194. Recommendation: The Committee is urged to recommend the State increase the age of

criminal responsibility to 14 years for all criminal offences.

195. Youth Justice Strategy: The principal policy document addressing the State’s approach to

youth justice is the new Youth Justice Strategy 2021-2027.%% The Strategy contains several
welcome developments, such as the expansion of the Bail Supervision Scheme nationally®®,a
commitment to increase access to the Young Persons Probation Projects,”*® and the adoption
of a children’s rights approach as one of its guiding principles.>3! In the Strategy, the State
undertakes to review Garda station procedures to ensure that the practices comply with
“fundamental human rights standards, including in relation to access to parents and legal
representatives and the provision of information”.>3? The State has also committed to ensure
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the provision of effective and specialised legal representation and appropriate information to
young people throughout the court process in the Strategy.>* Despite these positive
developments, it is of particular concern that the Strategy envisages the extension of the
Garda Youth Diversion Project (GYDP) to groups of children aged eight to 11 years, below the
age of criminal responsibility>** instead of placing the focus on a child welfare, social
services-based intervention led by children’s services.>**The Strategy also contains limited
mention of Traveller®® children and young people, a significant oversight considering that
Traveller children and young people are overrepresented in Oberstown Children Detention
Campus.”®’

196. Recommendation: The Committee is urged to recommend that the State do not extend the
application of the Garda Youth Diversion Project to groups of children aged eight to 11 years
but adopt a child welfare, social services-based intervention model for these groups. The
State should prioritise the implementation of the Youth Justice Strategy to ensure the
provision of age-appropriate access to information and timely access to specialised legal
representation for all young people accused of a criminal offence or engaged in the court
process

197. The principal legislation addressing children and young people in the
Irish criminal justice system is the Children Act 2001 (“the Act”)>%%. The Act was passed by the
legislature over twenty years ago, but work is required to bring the legislation in line with
contemporary international children’s rights standards.

198. It is essential that young people accused of a criminal offence have the matter brought to
trial with speed and efficiency,**® so they may benefit from specific protections available to
child defendants under the Children Act 2001. These protections include a presumptive right
of anonymity for the child defendant; the availability of child-specific sentencing provisions;
the hearing of the matter before the Children’s Court; and the availability of some alternative
measures to detention, such as the Garda Youth Diversion Programme.>%° Several recent
cases have highlighted that some defendants have been deprived of the opportunity to have
their case, relating to charges alleged to have been committed while under 18, heard without
delay.> Juvenile justice procedures should be extended to all those who were under 18 at
the time of the offence but who turn 18 during trial/their sentence.>*

199. Recommendation: The Committee is urged to recommend that the State engage in a
children’s rights review of the Children Act 2001 and in particular, amend the Act to ensure
its protections apply to all persons who were a child at the material time the offence is
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alleged to have been committed, regardless of the age the young person is when the matter
comes before the court.

Traveller and Roma Children and Young People

200. In 2016, the Committee made recommendations in relation to Traveller and Roma children
across a range of areas including discrimination,**® adequate standard of living®* and
health.>* Census 2016 recorded that 30,987 people identified as Irish Travellers, representing
a five per cent increase since 2011.5%® In 2016, half of the Traveller population were under the
age of 19 years.>” There is limited data available on the size of the Roma population in
Ireland, but it is estimated to be 5,000.%* The Traveller community was recognised as an
ethnic group in 2017,%*° a welcome development. Persistent discrimination against the
Traveller community contributes to poorer outcomes in health, education, accommodation
and employment and lower life expectancy.>*° Similarly, for the Roma community, persistent
poverty and inadequate standards of living and accommodation conditions jeopardise their
health and wellbeing, as well as access to education.>*! Research from the EU Fundamental
Rights Agency found that in 2018, 38 per cent of Traveller and Roma families experienced
difficulties in making ends meet. %2 However, there is no disaggregated data on Traveller and
Roma families captured in the annual Survey on Income and Living conditions (SILC), making
it difficult to gain a full picture of the number of Traveller and Roma children living in
poverty. A National Roma Needs Assessment was published in 2018, which found that
members of the Roma community face high levels of discrimination, marginalisation, extreme
poverty and social exclusion.>>3

201. It is welcome that the updated National Traveller and Roma Inclusion Strategy 2017-2021
(NTRIS) was published in 2017 with a strategic theme focusing on children and youth.>** The
implementation of NTRIS was slow and NTRIS itself lacked a robust implementation plan and
a much-needed ‘whole of Government’ approach.>® It is of concern that the development of
the next NTRIS has been postponed following the delay in the original NTRIS.

202. A report published in July 2022, which examined the relationship between members of the
Traveller community and the criminal justice system>>® found that Travellers’ trust in the Irish
criminal justice system is extremely low and that fears of wrongful arrest, excessive use of
force, wrongful conviction, disproportionately high sentences and wrongful imprisonment
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frame the way Travellers engage with and experience the criminal justice system.>*” Half of
respondents to a survey conducted for the project had been present in a home that the
Gardai entered without permission. These raids are reported to be particularly impactful on
children. >8

203. The number of Travellers living in temporary accommodation
increased between 2011 and 2016 from 3,560 to 3,718 accounting for 12.2 per cent of all
Travellers.>® The vast majority of Travellers live in local authority accommodation.
Overcrowding remains a significant issue for Traveller households; 40 per cent live in
overcrowded accommodation compared to less than six per cent of all households in the
general population.®® Traveller families are more at risk of homelessness - despite making up
less than one per cent of the population, they make up nine per cent of the homeless
population®®® and approximately 39 per cent of Travellers meet the European (European
Typology of Homelessness and housing exclusion) definition of homelessness.*¢?

204. The poor quality of Traveller housing is particularly apparent in Local Authority halting sites
where 952 families were living in 2019 (the latest available data).>®® Of this number, 350
families had particularly poor quality accommodation with only an outside cold tap, no
electricity and shared access with other families to a port-a-loo or outside toilet.>®* In
addition, 311 families were living on unauthorised sites and 218 of these families have no
access to any services at all, including sanitation, heat, or electricity.>®> Many Roma live in
accommodation without basic facilities such as a kitchen, cooker, running water or heat and
some Roma children live in overcrowded housing with rats, damp and sewerage.**® In May
2021 the Ombudsman for Children published an investigative report, No End in Site, which
found serious and significant failings on the part of a Cork Local Authority, where 66 children
were found to be living in extremely overcrowded and rodent-infested accommodation
without adequate heat, sanitation or safe play areas. Instead, they were playing amongst
rubbish which had not been removed, arriving to school with dirty clothes and shoes because
the route they took was muddy and full of water.>®” The report highlighted the abject failure
of the Local Authority to consider the best interests of children living on the site, including
those with additional needs.>®®

205. Travellers face the highest levels of discrimination when accessing housing®®® and Roma also
experience significant discrimination in accessing accommodation.”® Budget 2021 allocated
€18 million to Traveller-specific accommodation, an increase of €2.5 million on the previous
year.>”® A culture of underspending on Traveller accommodation is entrenched in the State’s
local authorities — an Equality Review conducted by the Irish Human Rights and Equality
Commission found that between 2008 and 2018 just two-thirds of the €168.8 million budget
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for Traveller accommodation was drawn down by local authorities.®’ In 2020 and 2021 the
full available Traveller-specific accommodation budgets were drawn down, for the first time
since 2014, but in 2020 no new accommodation was provided — the budgeted funds were
primarily directed at maintenance of existing accommodation and Covid-19 mitigation
measures.>’3

206. Recommendation: The Committee is urged to recommend that the State: conduct a review
of all local authority practices concerning the delivery of Traveller Accommodation
Programmes; implement the recommendations of the Independent Expert Group on
Traveller Accommodation with a clear, targeted and well-resourced implementation plan;
introduce clear actions in the next NITRS addressing the Roma and Traveller housing crisis;
and establish an independent national Traveller accommodation authority as a matter of
urgency.

207. School completion rates for Travellers are significantly lower than the general
population,®”* and analysis of census data suggests Travellers benefitted less from overall
improvements in educational levels since the 1960s.5”> The Roma Needs Assessment>’® found
Roma children face significant barriers in education, including financial constraints, yet many
Roma families are not deemed eligible for the Back-to-School Footwear and Clothing
Allowance due to the Habitual Residence Condition.>”’

208. While the overall educational attainment level of Irish Travellers increased between 2011
and 2016, with more Travellers completing secondary school than before, many still do
not.>”® Comprehensive data on Roma children and young people is lacking, however, recent
analysis highlights that the number of Roma children attending mainstream and special
primary school classes has increased across the 2016 to 2018 period.” Given the absence of
accurate population numbers, the proportion of Roma children attending primary or
secondary school is not available.

209. The marginalisation of Traveller and Roma culture within the Irish education system
adversely affects young people’s sense of belonging and place.>® A review of the position of
Traveller history and culture in the school curriculum undertaken by the National Council for
Curriculum and Assessment concluded that “the dissonance between the social, linguistic and
cultural environments of the home and school can account for disaffection” which is
compounded by conscious and unconscious bias against Travellers in the school
community.>® A recent study exploring the experience of Traveller and Roma children in
education found that Traveller children and young people experience exclusion and racist
name-calling in the school setting which can leave them feeling unwelcome and unsafe in
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school.>®2 For Roma children, insufficient English language and literacy support can
compound experiences of bullying and marginalisation at school.>®

210. A key commitment under the National Traveller and Roma Inclusion Strategy 2017-2021
(NTRIS) was that access, participation and outcomes for Travellers and Roma in education
should be improved to achieve outcomes that are equal to those for the majority
population.®®* A number of actions were commenced that attempt to better understand and
address the barriers that Traveller and Roma children face in education, including a new two-
year inclusion strategy pilot project.>® The pilot began in September 2019 with three sites
and a fourth site added in 2020.%%¢ The development of the National Traveller Education
Strategy, a commitment of the current Government,®®’ remains outstanding.

211. Recommendation: The Committee is urged to recommend that the State ensure that
solutions aimed at improving the experience of Traveller and Roma children in schools are co-
created with these communities and to urgently develop a National Education Strategy for
Traveller and Roma children and young people, which must be accompanied by a robust
implementation and monitoring plan and a consultative structure to drive implementation.

212. Early Childhood Education and Care (ECEC): There is also a need to provide practical
supports to support Traveller and Roma children to access ECEC. Organisations supporting
such families on the ground have found that families are often not aware of the subsidies
available for ECEC or how to apply for them. Even with the information about the supports
available, families often face other barriers, such as low levels of literacy, to completing the
necessary paperwork. This is reflected in the fact that, Traveller and Roma children are
significantly less likely to attend ECEC services, with 17 per cent of services reporting having
one Traveller child attending their service, and only 7 per cent reporting a Roma child in their
service. >® |n total, services reported 1,866 Traveller children and 507 Roma children
attending their facility which represents 1.8 per cent and 0.5 per cent respectively of all
children enrolled reported by the services.’®® A recent OECD report noted this disadvantage
faced by Traveller and Roman children in Irish ECEC setting and recommended that actions be
taken to address the sources of this disadvantage.>®°

213. Recommendation: The Committee is urged to recommend that the State undertake specific
measures to improve access and outcomes for Traveller and Roma children in ECEC, such as
investing in community workers on the ground to support Traveller families in accessing ECEC
for their children.
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Asylum-seeking, refugee and migrant children

214. Undocumented children: In 2016 the Committee recommended that the State adopt a

human rights compliant legal framework to address the needs of migrant children, with
formal procedures for awarding status on children and families in irregular migration
situations.>®! The Committee recommended that children in such irregular migration
situations should also be offered independent legal advice and prompt clarifications on their
migration status.’® It is estimated that there are some 15,000 to 17,000 undocumented
people, including 2,000 to 3,000 children living in the State.>®3

215. The State’s introduction of the Regularisation of Long-Term Undocumented Migrants

Scheme in 2022 is warmly welcomed and opened in January 2022.5% It is open to applicants
who have lived in the State without an immigration period for at least four years, or three
years where they have children, subject to additional eligibility criteria.>®> While the Scheme
will be life changing for those eligible, it is a once-off, time-limited initiative - available for
just six months. Children and young people who are not eligible to apply by 31 July 2022 will
have no avenue to pursue regularisation. Multiple pathways to regularisation are required as
part of a sustainable approach to address the needs of undocumented children. Children who
are undocumented are often without a Personal Public Service Number (PPSN)*% and are
therefore denied access to essential public services.

216. Recommendation: The Committee is urged to recommend that the State ensure that all

children, irrespective of their status, have access to a PPSN and access to services.

217. Ending Direct Provision: The State’s system of providing institutional, segregated

accommodation and subsistence, also known as Direct Provision, was first introduced in
2000. The Direct Provision system has been strongly criticised by human rights monitoring
bodies,*®” including the Committee on the Rights of the Child.>® In February 2021, A White
Paper to End Direct Provision and to Establish a New International Protection Support Service
was published, setting out a roadmap for ending Direct Provision in the State.”® It advocates
for the introduction of a not-for-profit model to international protection accommodation
provision. The White Paper aims to replace the Direct Provision system by December 2024,5%°
but implementation of the plan will be significantly delayed due to the response to the crisis
in Ukraine.®®* While the publication of the White Paper was a hugely positive step towards
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ending the manifestly unsuitable Direct Provision system, two years on, major aspects of the
Paper related to children, youth and family have not been implemented nor substantially
progressed.®%? Significant increased funding and a whole of government approach is required
to ensure that the current Direct Provision system is phased out in a timely fashion, in
keeping with the 2024 target set down in the White Paper.

218. Recommendation: The Committee is urged to recommend that the State implement the
White Paper by December 2024, with a prioritised focus upon actions related to children,
young people and families.

219. The Committee previously voiced concerns that the majority of asylum-
seeking and refugee children were accommodated in privately-operated centres which were
not subject to adequately independent inspections or covered by national standards.®® Since
Ireland’s last examination, the Government introduced National Standards which aim to
improve the quality of care and accommodation provided to children and families living in
Direct Provision centres.®% This is a welcome development. Despite the introduction of the
standards, significant issues remain regarding the quality of accommodation. Due to
increasing numbers, it has been reported that a large numbers of people, including children,
are sleeping on the floor of a hotel and dozens of makeshift beds in its conference rooms.5%

220. As of June 2022, there were 2,883 were children and young people living in Direct Provision,
over 26 per cent of all residents.®% Of these 2,883: 79 children and young people were
housed in Balseskin Reception Centre; 1,995 were in International Protection
Accommodation Services (IPAS) Accommodation Centres; 492 were in Pre-reception
centres,251 were in Emergency Accommodation Centres and 16 were in Temporary
Accommodation.®”” The number of children and young people in Emergency Accommodation
Centres or Temporary Accommodation has significantly increased from June 2021, when
there were 174 children in emergency accommodation.®® Given that many of these sites
operate on a commercial basis, often as hotels, not all staff have training on the needs of
those seeking international protection.®® This lack of awareness is compounded by the
inability of all these sites to respect the rights of children, especially in relation to
independent cooking facilities and appropriate private leisure space. Children living in
emergency accommodation have also experienced challenges in accessing their education
rights.52° Child protection is also a concern - in April 2021 an investigation by the Ombudsman
for Children’s Office found that child safeguarding obligations are “less robust” in Temporary
Emergency Accommodation Centres than in other IPAS settings.®!
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221. Recommendation: The Committee is urged to recommend that the State expedite the
provision of new accommodation options for children, young people and their families
through the establishment of a new housing agency or having it added to the remit of the
existing housing agency.

222. Children and young people are considered a “vulnerable”
population group under the European Communities (Reception Conditions) Regulations
2018.522 The 2018 Regulations provide that they must be given access to appropriate mental
health care and have their special reception needs evaluated through a vulnerability
assessment,®!® which is to be completed within 30 working days of the person indicating their
intention to seek asylum in the State.5*

223. The State’s progress on implementing a formal vulnerability assessment for international
protection applications has been slow. In December 2020, a pilot programme was introduced
at one reception centre in the State.®®® The pilot was extended to all new applicants for
international protection in February 2021.%% Civil society groups have raised concerns with
the manner and the inconsistency of the pilot assessments that were carried out.®” As of
May 2022, a review of the pilot programme is ongoing but it has been delayed due to “the

need to respond to the Ukraine crisis” %8

224. Recommendation: The Committee is urged to recommend the State adopt a
comprehensive, human rights compliant vulnerability assessment for all children and young
people applying for international protection and temporary protection in the State and
expedite the review of the 2021 pilot vulnerability assessment programme.

225. As of July 2022, 386 unaccompanied minors were referred to the
State’s Child and Family Agency, Tusla, of which 62 were from Ukraine.®*® As of June 2022,
there are 164 unaccompanied minors in State care or accommodation.®?° Legislation
provides that the Minister for Justice or an international protection officer can arrange for an
age assessment of an unaccompanied person, where they have reasonable cause to do so, to
determine if they are under 18.5%! The age assessment must be performed with respect for
the young person’s dignity, only with the international protection applicant’s consent or that
of the person responsible for the person or a person appointed by the CFA®?? and the best
interests of the child must guide the application of the age assessment procedure.®® The
young person concerned must be informed in a way they can understand about the methods
used in the examination and what will happen if they refuse the examination.®?* While the
International Protection Office (IPO) holds the power to make age assessments, in practice
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the IPO refers to the CFA to make a determination regarding age.®?> All age assessments
made by the CFA are followed by the IPO, unless “extreme evidence to the contrary is
submitted”, in which case the matter is likely to be referred back to the CFA for a
reassessment of age.®?® Despite the dominant role of the CFA in the age assessment process,
little is known about the methods used by the agency when conducting such age
assessments,%?” which is of particular concern when considering that just 48 of the 115
referred to the CFA for an age assessment between 2016 and 2020 were determined to be
children.5?®

226. When unaccompanied minors are under the care of the CFA, they are reliant upon the CFA
to make an application for international protection on their behalf. A 2018 study found that
most unaccompanied minors do not receive a decision on their international protection
application before they turn 18 and alternative immigration permissions are not commonly
applied for.5?° As a result, only a small percentage of unaccompanied minors in the State have
an immigration status.®®° Delays in applying for international protection can result in an
unaccompanied minor losing the ability to be treated as a child asylum seeker in the
international protection process and having a lack of status when they turn 18.

227. Recommendation: The Committee is urged to recommend: that unaccompanied minors are
specifically provided access to legal aid, particularly where such children and young people
are applying for family reunification; that all care arrangements accommodating
unaccompanied minors people are subject to regular State inspection and material assistance
programmes are offered to those caring for such children and young people, having regard to
their special needs; and as a matter of urgency, that the age assessment procedures
employed by Tusla — the Child and Family Agency are made public.
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The following provided feedback on the Report:

e Alcohol Action Ireland
e Child Law Project
Childhood Development Initative

e Dr. Aisling Parkes

e Dr. Fiona Donson

e Dr. Maria Corbett

e Immigrant Council of Ireland

e |rish Penal Reform Trust

e  McPaths

e Mental Health Reform

e National Youth Council of Ireland
e  One Family

e Pavee Point

e St. Patrick’s Mental Health Services

Teachers Union Ireland
e The Anne Sullivan Foundation

In addition, the following provided input through two thematic consultations held on Traveller and
Roma Children and Young People and Children with Disabilities:

e AslAm

e  Child Law Reporting Project

e Childhood Development Network
e Children in Hospital Ireland

e Down Syndrome Ireland

e Dyslexia Ireland

e Fordige

Galway Traveller Movement
Good Shepard Cork

Irish Traveller Movement
National Council for the Blind

e Pavee Point Traveller and Roma Centre

A Steering group has been established to help guide this work to date. The members are:

Alcohol Action Ireland

Childhood Development Initiative
Children in Hospital Ireland

Feach

Immigrant Council of Ireland

Inclusion Ireland

Irish Society for the Prevention of Cruelty to Children
Katherine Howard Foundation Ireland
National College of Ireland

e Pavee Point Traveller and Roma Centre
e St. Patrick’s Mental Health Services

e The Anne Sullivan Centre
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