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practice in the context of forced removals from the State.130 Fundamentally, children 
should never be detained on the basis of their immigration status.131

Recommendations: Deportation

> Head 45 of the General Scheme of the International Protection Bill 2015   
 should be amended to include express provision for the recognition of the best  
 interests of the child as the primary consideration, where a decision is made on  
 issues relating to deportation.

> A child, who has the capacity and capability of forming his or her own views,  
 must have an explicit right to be heard in any deportation process related to the  
 child and/or the parent(s)/guardian(s) of the child. 

> The International Protection Bill must make it clear, that where the State   
 proposes to deport a separated child, this can only be carried out where there is  
 an identified responsible adult/caregiver to accompany and care for the child on  
 return. 

> Where the State proposes to continue with a deportation (after a consideration  
 of the best interests’ principle and respect the right of a child to be heard); there  
 must never be any resort to actual or de facto detention of the child and his/her  
 family.

> Given the serious nature of the exercise of the States power to deport a child,  
 the State should provide information on the rights of child deportees; the   
 number of child deportees; and explicitly recognise the right of child deportees  
 to contact the Ombudsman for Children and the Irish Human Rights and   
 Equality Commission.

Child Care Law

CHAPTER 9: 

Brian Barrington, BL
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9.1 INTRODUCTION

This article examines the compliance of the Child Care Act 1991 with the Convention on 
the Rights of the Child (hereinafter CRC). 

It is not possible, unfortunately, to examine every aspect of compliance within the 
confines of this article.  I therefore propose to focus on the role of the child in child care 
proceedings and, in particular, how the voice of the child is heard.

9.2 THE REQUIREMENTS OF THE CONVENTION ON THE RIGHTS OF  
 THE CHILD

Article 12 CRC provides: 

 1. State Parties shall assure to the child who is capable of forming his or her own  
  views the right to express those views freely in all matters affecting the child, the  
  views of the child being given due weight in accordance with the age and maturity  
  of the child. 

 2. For this purpose, the child shall in particular be provided the opportunity to be  
  heard in any judicial and administrative proceedings affecting the child, either  
  directly or through a representative or an appropriate body, in a manner consistent  
  with the procedural rules of national law.

Clearly, Article 12.1 CRC gives the child the right to be heard.  Article 12.2 CRC for its part 
regulates how the child is to be heard.  The implementation of each of these under the 
Child Care Act 1991 is now considered.

(a)  The right to be heard

The right to be heard is reflected in Section 24 of the 1991 Act which provides:

 24.—In any proceedings before a court under this Act in relation to the care and   
 protection of a child, the court, having regard to the rights and duties of parents,   
 whether under the Constitution or otherwise, shall—

 (a)  regard the welfare of the child as the first and paramount consideration, and

 (b)  in so far as is practicable, give due consideration, having regard to his age and 
   understanding, to the wishes of the child.

The wording of Section 24(b) is somewhat different to Article 12.1 CRC.  Should section 
24(b) be interpreted in the light of Article 12.1 to ensure a harmonious interpretation?

Ireland has, of course, ratified the CRC.  But because Ireland has a dualist legal system, 
the mere fact of ratification does not mean that rights under the CRC can be enforced 
in Irish courts.1  However, the Irish courts have held that laws passed after the ratification 
of Ireland’s international law commitments fall to be interpreted in the light of those 
commitments.2  The difficulty is that the CRC was ratified by Ireland on 28 September 
1992, after the passing of the Child Care Act 1991.  However, Section 24(b) falls to be 
interpreted in the light of the new Article 42A.4 of the Constitution, as inserted the 
children’s rights referendum.  It states:

 4 1°  Provision shall be made by law that in the resolution of all proceedings -

 i brought by the State, as guardian of the common good, for the purpose of  
  preventing the safety and welfare of any child from being prejudicially affected,  
  or

 ii concerning the adoption, guardianship or custody of, or access to, any child, 
  the best interests of the child shall be the paramount consideration.

 2°  Provision shall be made by law for securing, as far as practicable, that in all  
 proceedings referred to in subsection 1° of this section in respect of any child  
 who is capable of forming his or her own views, the views of the child shall be  
 ascertained and given due weight having regard to the age and maturity of the  
 child.

It is clear that Article 42A.4.2° is at least partly modelled on Article 12 CRC and gives 
effect to that Article in child care proceedings.  It is therefore reasonable to interpret 
Article 42A.4. 2° in the light of Article 12 CRC.3  Since Section 24(b) of the 1991 Act, for 
its part, must be interpreted in the light of Article 42A.4. 2°, it follows that Section 24(b) 
should be interpreted in the light of Article 12 CRC - to the extent that this is warranted 
by Article 42A.4. 2°.  This brings about a number of legal changes.

First, whereas Section 24(b) requires due consideration to the ‘wishes’  of the child, 
Article 42A.4.2° – consistent with Article 12 CRC - requires that his or her ‘views’ be 
ascertained. Whereas a wish ordinarily construed relates to things that will happen in the 
future, such as whether a child should enter care or stay in a particular foster placement, 
the term ‘view’ is not limited in this way. For example, the child may have views on how 
he or she was parented in the past or on the capacity of his or her parents to change.  
Section 24(b) must be expansively interpreted to ensure that these views are ascertained. 

1  See Articles 15.2.1° and 29.6° Bunreacht na hEireann.
2  Re O’Laighleis [1960] IR 93 at 102 and 125; Ó Domhnaill v Merrick [1984] IR 151; Dos Santos v Minister for 
 Justice [2013] IEHC 237.
3  See by analogy the analysis of Finlay Geoghegan J in MN v RN [2009] 1 IR 388 paras 24-26.
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Second, consistent with Article 12 CRC, Article 42A.4.2° requires the views to be 
ascertained, as far as practicable, in respect of any child ‘who is capable of forming 
his or her own views’.  As with the CRC, this phrase should be seen as an obligation to 
assess the capacity of the child to form an autonomous opinion to the greatest extent 
possible.4  Like Article 12 CRC, Article 42A.4.2° imposes no age limit on the right of the 
child to express his or her views.  Section 24(b) must also be interpreted in this light.  

The Committee on the Rights of the Child has clarified that full implementation of Article 
12 CRC ‘requires recognition of and respect for, non-verbal forms of communication 
including play, body language, facial expressions, and drawing and painting, through 
which very young children demonstrate understanding, choices and preference.’  

It has been accepted in Irish law that a five year old may be capable of forming his or 
her own views.5 There has, however, been reluctance to ascertain the views of children 
younger than this.6 However, it is submitted that very young children may indicate views 
from their behaviour and their attachment patterns.  Given all that is now known about 
the importance of forming secure attachments to later child development, it seems 
particularly important that the wishes or views of very young children are obtained in 
child care proceedings by observation of such matters.7 As General Comment No 14 on 
the right of the child to have his or her best interests taken as a primary consideration 
states: 

 Babies and very young children have the same rights as all children to have their best 
 interests assessed, even if they cannot express their views or represent themselves in  
 the same way as older children.  States must ensure appropriate arrangements,   
 including representation, when appropriate, for the assessment of their best interests;  
 the same applies for children who are not able or willing to express a view.8

Third, Article 42A.4.2° refers to the child’s ‘own’ views.   Similarly, Article 12 CRC refers to 
a child being capable of expressing his or her ‘own’ views and further refers to the right 
of the child ‘to express those views freely’.  As the Committee on the Rights of the Child 
has explained: 

 Freely means that the child can express his or her views without pressure and can  
 choose whether or not she or he wants to exercise a right to be heard.  ‘Freely’ also  
 means that the child must not be manipulated or subjected to undue influence or  

 pressure.  ‘Freely’ is further intrinsically related to the child’s ‘own’ perspective’: the  
 child has the right to express her or his own views and not the views of others. 

Fourth, it is well established in Irish law that the right to silence is a corollary to the 
constitutional right of freedom of expression.9 The duty to ascertain the child’s views 
in Article 42A.4.2° only applies ‘as far as practicable’.  Article 42A cannot therefore be 
interpreted as obliging the ascertainment of the views of an unwilling child.  Nor, by the 
same logic nor can Section 24(b) of the 1991 Act be.  

This is all highly relevant in child protection where, unlike in other areas of law, children 
are frequently scared to express a view.  Courts will also have to be mindful of the need 
to protect a child from being manipulated into expressing a view that is not, in fact, the 
child’s own.  Sometimes how the child’s views are ascertained will help to enable a child 
to speak freely.  The closer the child is brought to confrontation with his or her parents – 
for example in a court room environment - the greater the risk that the child will not feel 
free to express his or her own views.

Child care cases also often involve the exploration of traumatic events.  The Committee 
on the Rights of the Child has emphasized that– 

 a child should not be interviewed more often than necessary, in particular when   
 harmful events are explored.  The ‘hearing’ of a child is a difficult process that can have  
 a traumatic impact on the child.10 

In Irish child care proceedings, overinterviewing can commonly occur in two situations.

 First, where the child may be interviewed by social workers and by an Garda Siochana.   
 Unlike in the United Kingdom,11 there is no protocol for joint interviewing by social  
 workers and members of An Garda Siochana.  Indeed, frequently social workers will  
 not even have access to interviews by An Garda Siochana without first obtaining court  
 order.  Even if they do, it may still be necessary for social workers to re-interview the  
 children.  This is because social workers, particularly those social workers tasked with  
 assessing the credibility of sex abuse allegations, are less concerned with eliciting  
 evidence for criminal trial purposes and more concerned with an overall assessment  
 of the credibility of the child’s account.

Second, interim care orders in Ireland may only be made for a maximum of 29 days 
without consent of the parent, guardian or person in loco parentis.12  In more complex 

4 See UN Committee on the Rights of the Child, ‘General comment No. 12 (2009): The right of the child to  
 be heard’ (20 July 2009) CRC/C/GC12 para 20.
5  MN v. RN (Child abduction) [2009] 1 IR 388. (6 years old), A v A (otherwise McC) [2009] IEHC 460 (5 years old).
6  RP v SD [2012] IEHC 188 and MKD v KWD [2012] IEHC 378.
7  Jan Hanworth (ed) The Child’s World: the Comprehensive Guide to Assessing Children in Need ( London: 
 Jessica Kingsley2009).
8  UN Committee on the Rights of the Child, ’General Comment No. 14 (2013): The right of a child to have his  
 or her best interests taken as a primary consideration’ (29 May 2013)  para 44.

9  Heaney v Ireland [1996] 1 IR 580.
10  UN Committee on the Rights of the Child, General Comment 12 (n 4) para 24.
11  See Ministry of Justice, Achieving Best Evidence - Guidance on interviewing victims and witnesses, and 
 guidance on using special measures <http://www.cps.gov.uk/publications/docs/best_evidence_in_  
 criminal_proceedings.pdf,> accessed 10 July 2015.
12  Child Care Act 1991 s 17.
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cases, it can be a year or even two from the date of the first interim care order to the 
date of the trial.  In such cases, there is a danger that if the child is interviewed by 
professionals about his or her views on every occasion that the interim care order is 
being extended, this could result in over-interviewing and the traumatisation of the child.

It is important to note in this regard that the duty to ascertain the wishes of the child in 
Article 42A.4.2° applies to the ‘resolution of all proceedings’.13  It is arguable that it may 
not therefore apply at every interim stage in the proceedings.  In any event, the duty only 
applies ‘as far as practicable’. This should be interpreted in the light of the best interests 
of the child to avoid over-interviewing.

(b) How the child’s views are ascertained

Article 12 CRC provides that the child ‘shall in particular be provided the opportunity to 
be heard in any judicial and administrative proceedings affecting the child, either directly 
or through a representative or an appropriate body, in a manner consistent with the 
procedural rules of national law.’

There are a number of ways that the child may be heard in Irish law.  The strengths and 
weaknesses of each is considered below.

(i)  Speaking to the judge

One possibility is for the child to speak to the judge in chambers or in an empty 
courtroom.  Guidance on meeting the judge (in the presence of the court registrar) was 
given by the High Court in SJ O’D v  PC O’D, a case under the Guardianship of Infants 
Act 1964.14  Abbott J stated:

 1. The judge shall be clear about the legislative or forensic framework in which he is  
  embarking on the role of talking to the children as different codes may require or  
  only permit different approaches. 

 2.  The judge should never seek to act as an expert and should reach such   
  conclusions from the process as may be justified by common sense only, and the  
  judges own experience. 

 3.  The principles of a fair trial and natural justice should be observed by agreeing  
  terms of reference with the parties prior to relying on the record of the meeting  
  with children. 

 

 4. The judge should explain to the children the fact that the judge is charged with  
  resolving issues between the parents of the child and should reassure the child  
  that in speaking to the judge the child is not taking on the onus of judging the case  
  itself and should assure the child that while the wishes of children may be taken  
  into consideration by the court, their wishes will not be solely (or necessarily at all)  
  determinative of the ultimate decision of the court. 

 5. The judge should explain the development of the convention and legislative   
  background relating to the courts in more recent times actively seeking out the  
  voice of the child in such simple terms as the child may understand. 

 6.  The court should, at an early stage, ascertain whether the age and maturity of the  
  child is such as to necessitate hearing the voice of the child. In most cases the  
  parents in the litigation are likely to assist and agree on this aspect. In the absence  
  of such agreement then it is advisable for the court to seek expert advice from the  
  s. 47 procedure, unless of course such qualification is patently obvious.

 7.  The court should avoid a situation where the children speak in confidence to the  
  court unless of course the parents agree. In this case the children sought such  
  confidence and I agreed to give it them subject to the stenographer and registrar  
  recording same. Such a course, while very desirable from the child’s point of view is  
  generally not consistent with the proper forensic progression of a case unless the  
  parents in the litigation are informed and do not object, as was the situation in this  
  case.

In the later case, C v W, Abbott J commented that an expert report should be sought 
instead of seeing the judge if the custody or access case is more adversarial.15  It also 
follows from the above that an expert report should also be commissioned where the 
issues arising in the case or the presentation of the child is more complex.

It is accepted in the UK16 and Ireland17 that a child should not be met by the judge for 
the purpose of evidence gathering.  For this reason, it has been held that judges should 
consider whether the proceedings are to establish what has happened in the past 
or what should happen in the future.18 In both the UK19 and Ireland20 it has also been 
accepted that the meeting should take place before the hearing, in case matters relevant 
to the hearing have to be disclosed to the parties.

13  Cf Article 12 CRC which requires that the views of the child be ascertained in all matters affecting the child.
14  SJO’D v P CO’D Abbott J, Unreported, High Court, 26th May, 2008.

15  C v W [2008] IEHC 469 para 37.
16  Re KP (A Child) [2014] EWCA 554 para 54.
17  Child and Family Agency v DE [2014] IEHC 13 para 34.
18  Re: A (Fact-Finding Hearing: Judge meeting with Child) [2012] EWCA Civ 185 para 52
19  ibid.
20  Child and Family Agency v DE (n 17) para 38.
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Child care cases are often deeply adversarial.  The presentation of the children who have 
been traumatised or abused can also be complex.  Further, in child care cases the judge 
must be satisfied on the facts that the threshold for making a care order, interim care 
order or supervision order is met before making an order.  Accordingly, while meeting 
with the judge can be a useful reassurance for the child, it is not normally an adequate 
way of ascertaining the child’s views in child care cases. 

(ii) Ascertaining of the child’s views by his or her parents

Another possibility is that the views of the child could be ascertained by the parents of 
the children.  In many other areas of law, this would be unproblematic.  In child care, 
where the issue to be decided is the adequacy of the care being provided by a parent, 
guardian or person in loco parentis, the potential for a conflict of interest is obvious.21  

(iii) Ascertaining of the child’s views by his or her social worker of the Child and 
Family Agency

General Comment No 12 on the right of the child to be heard accepts that the views of 
the child may be obtained by a social worker.  However, if the social worker is from the 
Child and Family Agency, there may be a difficulty.  As the General Comment makes 
clear about persons representing a child: 

 The representatives must be aware that she or he represents exclusively the interests  
 of the child and not the interests of other persons (parent(s)), institutions or bodies (e.g.  
 residential home, administration or society.)  Codes of conduct should be developed  
 for representatives who are appointed to represent the child’s views.22 [Emphasis added]

Frequently, and perfectly legitimately, in child care proceedings social workers of the 
Child and Family Agency will have to give the view of the Agency on matters such as 
the adequacy of a child’s placement or care plan or the advantages or disadvantages 
of the child entering care. This may, for example, involve not only an assessment of the 
best interests of the child in question but also of other children – such as other children 
placed in the same foster home.  In such circumstances it is not possible to represent 
exclusively the interest of the child the subject of the proceedings. It is not surprising 
therefore that the General Comment appears to envisage a person being specifically 
appointed to represent the child’s views. 

This is not to say that social workers of the Child and Family Agency should not and do 
not ascertain the views of children. They should and they do. The point being made is 
that this will not always suffice to ensure that the voice of the child is heard in judicial 
and administrative proceedings under Article 12.2 CRC.

(iv) By giving evidence in the proceedings

A child may, of course, wish to give evidence in proceedings. 

On occasion, older children have done so when they have brought applications under 
Section 47 of the Child Care Act 1991 against the Child and Family Agency seeking 
directions on matters such as the provision of an appropriate placement or of an 
aftercare plan. It is far rarer for children to want to give evidence in care proceedings 
against a parent, guardian or person in loco parentis.  

General Comment No 12 states that ‘preferably a child should not be heard in open 
court, but under conditions of confidentiality.’23 It also recommends that the situation 
should have the format of a talk rather than a one sided examination.  Irish law complies 
with this to an extent.  Child care proceedings are heard in camera.24 The evidence of a 
child may be taken by video link, thereby avoiding bringing the child into the courtroom 
itself.25 When giving evidence by video link, questions may also be put through an 
intermediary appointed by the court for this purpose.26  While helpful, these facilities do 
not entirely safeguard against a one sided examination of the child rather than a more 
conversational approach.   

(v) Appointment of an expert 

Section 27 of the Child Care Act 1991 allows the Court, of its own motion, or on the 
application of any party to the proceedings to procure a report on any question affecting 
the welfare of a child.  This provides a further mechanism for obtaining the views of the 
child.  It has the advantage that an independent person specially trained to work with 
children can be appointed to ascertain the views of the child.  It also allows the child’s 
views to be obtained without involving the child in the court process itself, thereby 
helping to shield the child against manipulation. 

(vi) Direct representation of a child or representation through a Guardian ad Litem 

The appointment of an expert under Section 27 allows the views of the child to be 
obtained satisfactorily on relatively straightforward issues like where the child would like 
to live.

However, child care proceedings are often long and complex.  Frequently, there will be 
disputes as to issues of both law and fact.  In order to be able to deal with such matters 
in litigation, it is necessary to be a party to the proceedings, with all the procedural rights 

21  UN Committee on theRights of the Child, General Comment 12 (n4) para 36.
22  ibid para 37.

23 ibid para 43.
24 ibid.
25 Children Act 1997 s 21.
26 Children Act 1997 s 22.
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that this entails, such as the right to address the court, the right to cross examine, the 
right to seek discovery and, if unsuccessful at first instance, the right to appeal.

Do children have these rights in child care proceedings?  Before answering, it is worth 
considering an additional provision of the CRC. Article 9, insofar as relevant, provides:

 1. States Parties shall ensure that a child shall not be separated from his or her parents 
  against their will, except when competent authorities subject to judicial review  
  determine, in accordance with applicable law and procedures, that such separation  
  is necessary for the best interests of the child. Such determination may be   
  necessary in a particular case such as one involving abuse or neglect of the child  
  by the parents, or one where the parents are living separately and a decision must  
  be made as to the child’s place of residence.

 2.  In any proceedings pursuant to paragraph 1 of the present article, all interested  
  parties shall be given an opportunity to participate in the proceedings and make  
  their views known.  [Emphasis added]

Clearly, proceedings under the Child Care Act 1991 are proceedings that may separate 
a child from its parents.  In such proceedings, ‘all interested parties’ should have the 
opportunity to participate in the proceedings and give their views.  It is hard to see how a 
child could not in principle be an interested party.

General Comment No 12 also envisages a certain fair procedures for the child.  For 
example, in the context of administrative proceedings, the General Comment states: 

 All States should develop administrative procedures in legislation which reflect the 
 requirements of article 12 and ensure the right to be heard along with other   
 procedural rights, including the rights to disclosure of pertinent records, notice of  
 hearing, and representation by parents or others.27

If this is true for administrative proceedings, it ought to be even more clearly true 
for judicial proceedings, such as those under the Child Care Act 1991.  The General 
Comment also clarifies that ‘if the right of the child to be heard is breached with regard 
to judicial and administrative proceedings (article 12, paragraph 2) the child must 
have access to appeals and complaints procedures which provide remedies for rights 
violations.’28

It is true, however, that Article 12.2 CRC does provide that the right to be heard in 
any judicial and administrative proceedings affecting the child must be ‘in a manner 

consistent with the procedural rules of national law.’  However, even prior to the 
children’s rights amendment to the Constitution the right to fair procedures of the child 
was recognised in Irish law.

The leading case on fair procedures in Irish law is Re Haughey. In that case, an 
Oireachtas committee was investigating whether Paraic Haughey had been involved in 
gun running. However, the only consequences of the investigation were for the good 
name of Mr Haughey – no criminal sanction or civil liability could be imposed by the 
Committee.

Mr Haughey challenged the procedures before the Committee.  While he was 
allowed to be accompanied by a lawyer, that lawyer could not cross examine or 
make submissions on his behalf.  Mr Haughey challenged this.  The Supreme Court 
accepted that witnesses would not be entitled to have lawyers cross examine or make 
submissions.  However, O’Dalaigh CJ stated that Mr. Haughey was more than a mere 
witness. The true analogy, in terms of High Court procedure, was that of a party. Mr. 
Haughey’s conduct was the very subject matter of the Committee’s examination.29  
O’Dalaigh CJ said that Mr Haughey should have the following rights:

 the minimum protection which the State should afford (him) was (a) that he should be 
 furnished with a copy of the evidence which reflected on his good name; (b) that he  
 should be allowed to cross-examine, by counsel, his accuser or accusers; (c) that he  
 should be allowed to give rebutting evidence; and (d) that he should be permitted to  
 address, again by counsel, the Committee in his own defence.30

Like Mr Haughey, the child in child care proceedings is the subject of the proceedings.  
But the issues at stake for the child are far more serious than the issues that were at stake 
for Mr Haughey. So, in principle, the child should be equally entitled to the protections 
of the law on fair procedures.

Irish law has recognised that fair procedures do apply to children in guardianship and 
custody disputes under the Guardianship of Infants Act. In FN and EB v CO, HO and EK 
Finlay Geoghegan J stated:

 It is also well established that an individual in respect of whom a decision of   
 importance is being taken, such as those taken by the courts to which s. 3 of the Act  
 of 1964 applies, has a personal right within the meaning of Article 40.3 of the   
 Constitution to have such decision taken in accordance with the principles of   
 constitutional justice. Such principles of constitutional justice appear to me to include  
 the right of a child, whose age and understanding is such that a court considers it  

27  UN Committee on theRights of the Child, General Comment 12 (n 4) para 65.
28  ibid para 47.

29  Re Haughey [1971] IR 217 at 263.
30  ibid.
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 appropriate to take into account his/her wishes, to have such wishes taken into   
 account by a court in taking a decision to which s. 3 of the Act of 1964 applies. Hence  
 s. 25 [regarding ascertaining the wishes of the child] should be construed as enacted  
 for the purpose of inter alia giving effect to the procedural right guaranteed by Article  
 40.3 to children of a certain age and understanding to have their wishes taken into  
 account by a court in making a decision under the Act of 1964, relating to the   
 guardianship, custody or upbringing of the child.31 [Emphasis added]

Given that children have the right to fair procedures, and given the seriousness of the 
issues involved in child care proceedings, one would expect them in principle to have all 
the Re Haughey rights set out above, in appropriate cases under the Child Care Act 1991.  
With this in mind, we turn to how children are represented in child care proceedings.

There are two such methods.

The first way of representing the child is by making the child directly a party to the 
proceedings under section 25 of the 1991 Act. Its relevant provisions state:

 25.—(1) If in any proceedings under Part IV or VI the child to whom the proceedings  
 relate is not already a party, the court may, where it is satisfied having regard to the  
 age, understanding and wishes of the child and the circumstances of the case that it is  
 necessary in the interests of the child and in the interests of justice to do so, order that  
 the child be joined as a party to, or shall have such of the rights of a party as may be  
 specified by the court in, either the entirety of the proceedings or such issues in the  
 proceedings as the court may direct. The making of any such order shall not require  
 the intervention of a next friend in respect of the child.

 (2) Where the court makes an order under subsection (1) or a child is a party to the 
  proceedings otherwise than by reason of such an order, the court may, if it thinks  
  fit, appoint a solicitor to represent the child in the proceedings and give directions  
  as to the performance of his duties (which may include, if necessary, directions in  
  relation to the instruction of counsel).

It is clear from Section 25 that a child may only be made a party to the proceedings 
having regard to the age, understanding and wishes of the child.  It would be 
inappropriate therefore to have a child joined directly as a party to a case in 
circumstances where the child lacks sufficient maturity to be joined, would not 
understand the proceedings or does not wish to be joined.  The interests of the 
child and the interests of justice must also be considered before joining a child as 
a party.  Issues that will need careful consideration in this regard will include risks 
of manipulation or traumatisation of the child by involving the child directly in the 

proceedings,32 the complexity of the child’s needs or presentation and the ability of a 
lawyer – who is unlikely to have any specific training – to understand and manage the 
child’s needs or presentation.  Because of these factors it is relatively unusual for a child 
to be represented directly in proceedings.33 

It is beyond doubt that, as a party, the child will be entitled to fair procedures in the same 
way as any other party, subject to any valid contrary provision in the order making the 
child a party.  The child will be able to seek discovery, compel witnesses, cross examine, 
make submissions and apply to extend an interim care order34 – just like any other party 
can, such as a parent.

The second way of representing the child is more common.  That is by the appointment 
of a Guardian ad Litem under Section 26 of the 1991 Act. The relevant provisions of 
Section 26 state:

 26.—(1) If in any proceedings under Part IV or VI the child to whom the proceedings  
 relate is not a party, the court may, if it is satisfied that it is necessary in the interests of  
 the child and in the interests of justice to do so, appoint a guardian ad litem for the 
 child...

 (4) Where a child in respect of whom an order has been made under subsection (1)  
  becomes a party to the proceedings in question (whether by virtue of an order  
  under section 25 (1) or otherwise) then that order shall cease to have effect.

It is abundantly clear from both Section 26(1) and Section 26(4) that making the child 
a party to the proceedings under Section 25 and appointing a Guardian ad Litem are 
alternative methods of representing the child.  Further, there is no presumption that 
a child will be represented by a Guardian ad Litem – and frequently children have no 
representation.35  

This contrasts sharply with the position under the Children Act 1989 in England and 
Wales. There, a court must appoint a Guardian for a child in child care proceedings 
‘unless satisfied that it is not necessary to do so in order to safeguard his interests.’36  
The child will be a party to child care proceedings with his or her Guardian ad Litem 
instructing any legal representative.37 But if the child instructs a lawyer directly this does 

31 FN and EB v CO, HO and EK [2004] 4 IR 311 para 29.

32  Note that even where a child is a party, it does not follow that the child must be present in court.  The child 
 may even be prevented by the court from being present if it is not in his or her interests to be present.  See 
 Child Care Act 1991 s 25(3) and s 30.
33  Carol Coulter, The Child Care Law Reporting Project Second Interim Report (Dublin 2014) 7,  61, indicates 
 that of 486 cases covered by the Project across the country in 2013-14, children were represented by a  
 solicitor in just seven
34  As to which see section 17 of the Child Care Act 1991.
35  Carol Coulter (n 33) 7, indicates that in just under half of the 486 cases covered by the Project in 2013-2014 
 did the children have representation.
36  Children Act 1989 s 41(1)
37  Family Procedure Rules 2010, Rule 12.3.
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not terminate in the involvement of the Guardian ad Litem. He or she will continue to be 
involved in the proceedings and may – with the permission of the court – also appoint a 
lawyer.38 This appears a far better way of representing children in child care proceedings, 
given their complexity and difficult nature for children.  It starts with the assumption 
that a child needs representation through a Guardian to defend the child’s best interests.  
And even if the child is represented directly, it ensures that the best interests of the child 
are not overlooked.

There has been caselaw on the role of the Guardian ad Litem in secure care 
proceedings under the inherent jurisdiction of the High Court. McMenamin J stated in 
Health Service Executive v DK that the function of the guardian should be to place the 
views of the child before the court, and to give views as to what is in the best interests 
of the child.  He also stated that a duty of the guardian is to ensure compliance with 
the child’s constitutional rights.39 In such cases in the High Court, children are parties 
through their Guardians ad Litem.  The question arises whether this is equally true of 
Guardians ad Litem appointed under the specific statutory regime in Section 26 of the 
Child Care Act 1991.  

This matter has not been ruled upon by the superior courts but in the District Court it 
has been held that a Guardian is not a party on behalf of a child.40

The view that the child, through his or her Guardian ad Litem, is not to be considered a 
party to the proceedings is based on the argument that Section 26 does not expressly 
make the child through his or her Guardian ad Litem a party to the proceedings, 
whereas Section 25 does, and by applying the maxim expressio unius exclusio alterius: 
to express one is to exclude the other.  

However, this maxim is only a guide to interpretation. As Kelly J commented in 
An Blascaod Mor Teoranta v Commissioners of Public Works the maxim is not 
determinative.41  It is also clear that it can be disapplied if it would deprive a person of 
a right.42  Clearly, the application of the maxim to Section 26 would deprive the child 
of the rights inherent in party status, having regard to the constitutional right to fair 
procedures already examined above.

It is also important to bear in mind that in Ireland it is generally understood that a child 
cannot be joined as a party to civil proceedings since children are considered to be 
under a disability.  Instead, a minor may sue only by a next friend and may defend only 

by a Guardian ad litem.43  Section 25 of the Child Care Act 1991 acts as an exception to 
the principle that children are under a disability by allowing them to be joined directly as 
parties to proceedings.  It is for this reason that it is explicit that the child may be joined 
as a party to proceedings.   

By contrast, Section 26 of the 1991 Act does not state that the child is a party to the 
proceedings.   However, as an adult, the Guardian ad Litem can – exactly as the name 
suggests – act as a ‘guardian ad litem’ (to the cause) for the child in defending the 
proceedings on behalf of the child.  Indeed, the choice of term ‘guardian ad litem’ is 
precisely that used for an adult acting on behalf of a child in defending ordinary civil 
proceedings.  If the Act does not state that a child through his or her Guardian ad Litem 
is a party to proceedings, it is highly arguable that this was because there was 
simply no need to do so.  

This interpretation accords with the definition of a party in the District Court Rules, which 
define a party as including ‘any person entitled to appear and be heard in relation to any 
action, application or other proceedings.’44  This definition was not considered by the 
District Court when it decided that a Guardian ad Litem was not a party on behalf of the 
child.  Yet guardians do appear in court and are heard and there is nothing to suggest 
that this is by anything other than entitlement upon appointment.  That being so, it is 
submitted that they appear to come within the definition of a party.  

Children who are joined directly to proceedings will inevitably be older – given that age, 
understanding and wishes are all criteria under Section 25.  Such criteria necessarily 
exclude the youngest and the most vulnerable children who may have limited 
understanding and, further, may not be capable of expressing a wish or may be too 
frightened to do so.  Such children are typically represented by a Guardian ad Litem.  
It follows that a finding that a child through a Guardian ad Litem is not a party to 
proceedings would mean that:

-  Older children would have procedural rights (such as to appeal, seek discovery, cross 
-  Younger and more vulnerable children will not be able to do so.

The Child Care Act 1991 has been found by the Supreme Court to be a remedial social 
statute to be interpreted as ‘widely and liberally as may fairly be done.’45  An interpretation 
of the Act that denies the child through her Guardian ad Litem party status would appear 
to defeat the purpose of the Act and confer lesser protections on the youngest and 
most vulnerable children.  It would mean that the child could not through his or her 
Guardian ad Litem – for example – appeal a decision of such fundamental importance 

38  ibid Rule 16.21.
39  Health Service Executive v DK [2007] IEHC 488 para 59.
40  See in this regard the reasoning in Health Service Executive v SO and PSA [2013] IEHC 19.  This case did not 
 consider, however, the definition of a party in the DistrictCourt Rules.
41  An Blascaod Mór Teoranta v Commissioners of Public Works [1997] WJSC-HC 97 at 105.
42  [1939] IR 21 at 28. See also O’Byrne J to similar effect at 31.

43  See for example Order 7(2) District Court Rules 1997.
44 ibid – see introduction to same.
45  Western Health Board v KM [2002] 2 IR 493 at 510.
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as the grant or refusal of a care order, notwithstanding that – as we have seen -  General 
Comment No 12 envisages that the child should have access to appeals. 

Also, it would arguably be difficult to sustain such a conclusion in the light of the 
interpretative obligation in Section 2(1) of the European Convention on Human Rights 
Act 2003 having regard to Article 14 of the Convention which, among other things, 
prohibits direct and indirect age discrimination46 falling within the general scope of any 
Convention article.47

Even if children generally were not entitled to full procedural rights under Articles 6 and 
8 ECHR, the question arises whether Ireland, having put in place a system for Guardians 
ad Litem, could deprive children of procedural rights when represented by them in 
circumstances where older children are not deprived of such rights when represented 
directly. A number of points can be made: 

> This would mean that younger children would be treated less favourably than both 
> Such a difference of treatment can only be justified if it serves a legitimate aim and 
> It could be argued that the difference of treatment is justified by the age and 
 parents and older children may be; is proportionate;understanding of older   
 children.  However, it is submitted that the denial of the same rights to younger  
 and more vulnerable children cannot be easily justified having regard to the best  
 interests of the child. Younger and more vulnerable children are less likely to   
 be able to protect themselves from abuse, to flee abuse or to report abuse.  If  
 anything, their need for full procedural rights is more acute.

It can further be argued that the denial of procedural rights to children represented 
through Guardians ad Litem would violate Article 6 ECHR, insofar as it would create an 
inequality of arms between the child and its parents in child care proceedings by placing 
the child at a substantial disadvantage.48 It is also important to note that the European 
Court of Human Rights has accepted that children ‘as appropriate’ have procedural 
rights under Article 8 ECHR in child care cases.49

The courts in the UK have also repeatedly and explicitly been clear that children 
represented through guardians in child care proceedings are protected by Articles 6 
and 8 ECHR and that this is consistent with Article 12 CRC.  For example in Re N and L 
(Care Order: investigations by Guardian ad Litem outside Northern Ireland) administrative 
restrictions on the ability of a Guardian ad Litem to travel outside of Northern Ireland to 
investigate cases were successfully challenged.  Gillen J stated: 

 Article 12 of the United Nation Convention on the Rights of the Child (UNCRC) 1989  
 requires states to provide children with ‘the opportunity to be heard’ in judicial or  
 administrative proceedings affecting them on the basis that children capable of   
 forming views have a right to express these freely. Article 6 of the European   
 Convention on Human Rights entitles a child to a fair trial. If a child is to be denied  
 direct access to the person who in fact is speaking for her at the trial, namely the  
 guardian ad litem, by virtue of the fact that the guardian must interpose some agent in  
 another country for the purpose of ascertaining her views, then a possible   
 infringement of that child’s rights could conceivably arise.50

That a child in child care proceedings is protected by Articles 6 and 8 ECHR and/
or Article 12 CRC has been accepted in several other English cases including Re PS 
(Voice of the Child),51 Re C (Care proceedings: disclosure of a local authority’s decision 
making process)52 and R, E, J, K v Cafcass, a case specifically on the issue of the right of 
children to representation through a guardian.53 Accordingly, the procedural protections 
of both of those Articles should apply.  Indeed, as is clear from the last of these cases, 
the failure to appoint a Guardian for a child for an appropriate child may be reviewable 
under Articles 6 and 8 ECHR.  If that is so, then it should equally be the case that an 
interpretation that would deny the child represented through a Guardian ad Litem 
procedural rights under Articles 6 and/or 8 ECHR should not be favoured. Such a 
conclusion is at least consistent with, if not required by, Article 12 CRC.

(vii) Admission of a child’s hearsay statements

Finally, a child’s views may be heard by the admission of the child’s hearsay statements.

Section 23 of the Children Act 1997 provides a mechanism for their admission.  There 
is no caselaw of the superior courts directly considering Section 23 but it has been 
considered by the District Court.54 Section 23 states:

 23.—(1) Subject to subsection (2), a statement made by a child shall be admissible  
 as evidence of any fact therein of which direct oral evidence would be admissible  
 in any proceeding to which this Part applies, notwithstanding any rule of law   
 relating to hearsay, where the court considers that—

 (a) the child is unable to give evidence by reason of age, or

46  Schwizgebel v Switzerland Application No. 25762/07 (EctHR, 10 June 2010)  para 77.
47  EB v France Application No. 43546/02(EctHR 22 January 2008) para 47 to 48.
48  Dombo Beheer BV v The Netherlands (1994) 18 EHRR 213para 33.
49  Dolhamre v Sweden Application No. 67/04 (EctHR 8 September 2010)para 116.

50  Re N and L (Care Order: investigations by Guardian ad Litem outside Northern Ireland) [2003] NI Fam 1 para 11.
51  Re P S [2013] EWCA Civ 223 para 37.
52  Re C (Care proceedings: disclosure of a local authority’s decision making process) [2002]EWHC 1379 (Fam) 
 para 150.
53  R, E, J, K v Cafcass [2012] EWCA Civ 853 para 87 per McFarlane LJ.
54  It has been considered in the District Court.  See, in particular, Health Service Executive v SO and PSA [2013] 
 IEHC 19.
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 (b)  the giving of oral evidence by the child, either in person or under section 21 , 
  would not be in the interest of the welfare of the child.

 (2)  (a) Any statement referred to in subsection (1) or any part thereof shall not be 
  admitted in evidence if the court is of the opinion that, in the interests of   
  justice, the statement or that part of the statement ought not to be so admitted.

  (b) In considering whether the statement or any part of the statement ought to  
  be admitted, the court shall have regard to all the circumstances, including any  
  risk that the admission will result in unfairness to any of the parties to the   
  proceedings.

 (3)  A party proposing to adduce evidence admissible in proceedings to which this  
  Part applies by virtue of subsection (1), shall give to the other party or parties to  
  the proceedings—

  (a) such notice, if any, of that fact, and

  (b) such particulars of or relating to the evidence,
  as is reasonable and practicable in the circumstances for the purpose of   
  enabling such party or parties to deal with any matter arising from its being  
  hearsay. 

 (4)  Subsection (3) shall not apply where the parties concerned agree that it should not 

No rule is laid down by the Children Act 1997 as to when a child is not able to give 
evidence by reason of age.  It should be noted in this regard that Section 28(1) of the 
Children Act 1997 provides that a child may give evidence if the child ‘is capable of 
giving an intelligible account of events which are relevant to the proceedings.’ 

The phrase that a child ‘is not able to give evidence by reason of age’ in Section 23 
ought logically be interpreted in the light of Section 28(1) of the 1997 Act to mean that 
by reason of age the child is not capable of giving an intelligible account of events.  Such 
an interpretation would be entirely consistent with Article 12.1 CRC which envisages an 
assessment of the capacity of the child in each individual case.

(a) The interest of the welfare of the child

A number of points can be made about whether it is in the welfare interest of the child 
to come to court.

First, it is rare that a child gives evidence in childcare cases.  This is a reflection of the 
generally accepted view that giving evidence can be harmful and retraumatising in 

child care cases – and is therefore not in the welfare interest of the child, a concern 
acknowledged by General Comment No 1255 and amply recognised by the English 
courts.  As Wall LJ in SW v Portsmouth City Council commented:

 [I]n my eleven years as a judge of the Family Division, I never had an application to 
 compel the attendance of a child for cross-examination on allegations of abuse made  
 by that child, or allegedly committed on that child, and no child was ever called to  
 give such evidence in my court. At the same time, and during the same period, I   
 attended numerous conferences at which every child and adolescent psychiatrist to  
 whom I spoke, or whom I heard speak, condemned as abusive the process in criminal  
 law whereby a child was required to attend court to be cross-examined, often many  
 months and sometimes years after the event in order to have his or her credibility  
 impugned over abuse allegations.56 

While Re W abolished the presumption in British law that a child not be brought to court, 
this did not necessarily mean that the outcome would be any different.57

Second, there are a number of factors which should be taken into account in 
considering the welfare interest of the children.58  As Baroness Hale points out in Re W:

 The age and maturity of the child, along with the length of time since the events in 
 question, will also be relevant to the second part of the inquiry, which is the risk of  
 harm to the child. Further specific factors may be the support which the child has  
 from family or other sources, or the lack of it, the child’s own wishes and feelings  
 about giving evidence, and the views of the child’s guardian and, where appropriate,  
 those with parental responsibility. We endorse the view that an unwilling child should  
 rarely, if ever, be obliged to give evidence... Where there are parallel criminal   
 proceedings, the likelihood of the child having to give evidence twice may increase  
 the risk of harm. The parent may be seeking to put his child through this ordeal in  
 order to strengthen his hand in the criminal proceedings rather than to enable the  
 family court to get at the truth. On the other hand, as the family court has to give less  
 weight to the evidence of a child because she has not been called, then that may be  
 damaging too. However, the court is entitled to have regard to the general evidence of  
 the harm which giving evidence may do to children, as well as to any features which  
 are particular to this child and this case... The risk, and therefore the weight, may vary  
 from case to case, but the court must always take it into account and does not need  
 expert evidence in order to do so.59 [Emphasis added]

55  UN Committee on the Rights of the Child, General Comment 12 (n 4) para 24.
56  SW v Portsmouth City Council [2009] EWCA Civ 644 para 55.  Also reported as Re W (Care Order: Sexual 
 Abuse) [2009] 2 FLR 1106
57  Re W [2010] UKSC 12 at para 2 at para 30.
58  ibid para 24 ‘When the court is considering whether a particular child should be called as a witness, the  
 court will have to weigh two considerations: the advantages that that will bring to the determination of the  
 truth and the damage it may do to the welfare of this or any other child’.
59  ibid para 26.
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It should be noted in this regard that the Law Reform Commission in its Report on Child 
Sexual Abuse also stated: 

 There is universal agreement that it is traumatic for children to give evidence of 
 unpleasant experiences and that it is particularly disturbing when they have been 
 victims of parental abuse and are required to confront the abusing parent in Court.60

(b)  The interests of justice

The hearsay statements of a child may be excluded under Section 23 in the interests 
of justice. It is important to note that the interests of justice must include the interest of 
the child to fair procedures,61 and not just those of parents. Further, the correct balance 
must be struck between the rights of parents and the child. Southern Health Board v CH 
considered the balance to be achieved between the rights of a parent and a child in an 
inquisitorial process. O’Flaherty J stated ‘that the child’s welfare must always be of far 
graver concern to the Court’ than parental rights.62 

In considering the interests of justice, it is important to consider what the alternatives to 
admitting the statements of the child are. They are: 

>  calling the child; 
>  not calling the child so that no evidence from the child is before the court.

(i)  Not calling the child 

If, as an alternative, the child is not called, then there will be no evidence from the child 
before the Court.  This, of itself, would not be in the interests of justice.  As Denham J 
stated in Eastern Health Board v MK:

 If it is determined that a child is not to give evidence because of the potential trauma  
 of giving evidence then it could be unjust if the child’s hearsay evidence, in ease of the  
 child, relevant to the welfare of the child, was excluded from a hearing to determine  
 the welfare of the child.63 [Emphasis added]

Barrington J also stated in that case: 

 I fully accept that if a child of tender years makes a complaint of sexual abuse that this  
 matter must always be investigated by the court. The court must always admit the  
 child’s complaint and evidence of what the child is alleged to have said. It cannot say  
 ‘We have only the word of a child who is not competent to give evidence and   
 therefore we can do nothing’. But while the complaint of a child of tender years may  
 be sufficient to precipitate an inquiry into what happened it will seldom or never be  
 sufficient to establish what happened. The admission of hearsay evidence should  
 never be regarded as a substitute for a full rigorous inquiry into what happened. It is  
 only after such an inquiry and after hearing the opinion of all relevant experts and the  
 evidence of the child’s parents or guardians that the court will be in a position to  
 decide if the environment in which the child is living is unacceptable.64 [Emphasis added]

Such a situation would also appear to conflict with the right of the child to give his or her 
views under Article 12 CRC. 

(ii)  Calling the child

In deciding whether to exclude hearsay in the interests of justice and instead call a child, 
the Court should it is submitted first consider Irish legislative policy.  Section 23 of the 
Children Act 1997 allows for the admission of hearsay.  Section 30 of the Child Care Act 
1991 dispenses with the requirement to have the children present in court.  

Second, in deciding whether or not to exclude hearsay in the interests of justice and 
instead call a child, the Court should consider the benefits that calling the child could 
bring to the case. In this regard, Baroness Hale stated in Re W: 

 The court is unlikely to be helped by generalised accusations of lying, or by a fishing 
 expedition in which the child is taken slowly through the story yet again in the hope 
 that something will turn up, or by a cross-examination which is designed to 
 intimidate the child and pave the way for accusations of inconsistency in a future 
 criminal trial. On the other hand, focussed questions which put forward a different 
 explanation for certain events may help the court to do justice between the parties. 
 Also relevant will be the age and maturity of the child and the length of time since 
 the events in question, for these will have a bearing on whether an account now can 
 be as reliable as a near-contemporaneous account, especially if given in a well-
 conducted ABE interview.65 

60  Law Reform Commission, Consultation paper on Child Sexual Abuse (Law Reform Commission, 1989) para 
 7.01.
61  FN and EB v CO [2004] 4 IR 311 para 29: ‘It is also well established that an individual in respect of whom a 
 decision of importance is being taken, such as those taken by the courts to which s. 3 of the Act of 1964  
 applies, has a personal right within the meaning of Article 40.3 of the Constitution to have such decision  
 taken in accordance with the principles of constitutional justice. Such principles of constitutional justice  
 appear to me to include the right of a child, whose age and understanding is such that a court considers it  
 appropriate to take into account his/her wishes, to have such wishes taken into account by a court in taking  
 a decision to which s. 3 of the Act of 1964 applies.’
62  Southern Health Board v CH [1996] 1 IR 219 at 238.
63  Eastern Health Board v MK [1999] 2 I.R. 99at 114.

64  ibid at 121.
65  Re W [2010] (n57) para 25.
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Third, as Smith LJ in SW v Portsmouth City Council66 stated: 

 ‘It is also my experience that judges are better at assessing the credibility of adults than  
 of children, and that judges – certainly in family proceedings – are used to the   
 assessment of hearsay evidence.’

That being so, the risks of an injustice in the admission of hearsay are lower in family 
proceedings than other proceedings.

Fourth, the Court should also be cognisant of the professional judgment on the matter 
of those putting the case for a care order.  Further, the fact of a Guardian’s involvement is 
relevant – as an alternative to bringing the child to court.67

Fifth, due to the stress of the court environment – even by video link – and possibly the 
confrontation that it could bring about with the parents, the evidence of a child is likely 
to be less reliable than that obtained outside of court through sensitive interviewing.68

It is also submitted that in deciding whether or not to exclude hearsay in the interests of 
justice and instead to bring a child to court, the Court must consider the deterrent effect 
of bringing a child to court for cases generally.69

Section 23 of the Children Act 1997 requires that ‘notice’ be given of the admission of 
hearsay by any party.  Section 23 refers to ‘notice’ rather than ‘a notice’ or ‘a notice of 
application’ and no statutory form is provided for same.  The obligation is only to provide 
such notice as ‘if any’ as is ‘reasonable and practicable’. 

The requirement for notice reflects the law on fair procedures, as is clear from Eastern 
Health Board v MK. The law on fair procedures already requires, in effect, notice of 
the position of the Guardian ad Litem and the Child and Family Agency through the 
provision of a summary of evidence.70 It is submitted that it is therefore both reasonable 
and practicable to provide notice further to Section 23 of the Children Act 1997 in 
the summary of evidence since it provides particulars of the interviews sought to be 
admitted, provided that that which it is sought to admit is readily identifiable.

However, it is generally required in the District Court in Dublin to serve a formal notice of 
application, although this is not generally required elsewhere in the State, or in High 
Court secure care proceedings.71 It is not clear what advantage this has from the child’s 

perspective – or how it advances fair procedures for other parties if the statements are 
already specified in the summaries of evidence provided.

In the Dublin Metropolitan District such notices of application can be required in the 
context of interim care order and even emergency care order applications.  This may 
complicate urgent action to safeguard the child and make it more difficult for the views 
of the child to be heard in practice.

9.3  CONCLUSION

Overall, the Child Care Act 1991 provides a reasonable framework consistent with Article 
12 CRC to ensure that the views of the child are heard.  This is particularly so now that 
the Act must be construed in the light of Article 42A of the Constitution.   However, it 
could benefit from some reforms.  First, the Act should be amended to ensure that a 
child has a Guardian ad Litem, unless in the specific circumstances of a case this is not 
necessary.72  Second, it should be clarified that a child represented through a Guardian 
has party status.  Third, the procedural requirements under Section 23 of the Children 
Act 1997 should be reformed to facilitate the admission of the hearsay statements 
of the child, particularly in the context of interim care order and emergency care order 
applications. 

66  SW v Portsmouth City Council (n 56)
67  LM v Medway Council [2007] EWCA Civ 9 para 56.
68  Law Reform Commission (n 60) para 5.11.
69  LM v Medway Council (n 67) para 20.
70  State (D and D) v Groarke [1990] 1 IR 305 at 310.
71  See in this regard the reasoning in Health Service Executive v SO and PSA [2013] IEHC 19.


