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Education, Play 
and Leisure

CHAPTER 6: 

Dr Conor O’Mahony

6.1  INTRODUCTION

This chapter will examine the law surrounding educational rights, and benchmark Irish 
law against the international standards set down in the United Nations Convention 
on the Rights of the Child (CRC) and the European Convention on Human Rights 
(ECHR). Prior to the approval of Article 42A, education was the only area where the 
Irish Constitution contained dedicated provisions dealing with children’s rights, and a 
substantial volume of case law and legislation has built on this foundation. Nonetheless, 
as will be seen, gaps remain in the level of protection offered for children’s rights in this 
area. Recommendations will be made as to how these gaps could be filled.

Background to organisation of Irish education system
By international standards, the Irish education system is organised along relatively 
unusual lines, in that it is an overwhelmingly indirect model of State provision of 
education, whereby the State largely outsources the function of providing free 
education to private actors (primarily religious denominations, but also other educational 
organisations). Primary education is delivered exclusively through this medium; 
notwithstanding the common use of the term ‘National School’, there are in fact no 
State-owned or State-managed primary schools in Ireland. The roots of this system are 
historical and can be traced to the very beginning of the system of State funded 
education in Ireland in 1833 and a document known as the ‘Stanley Letter’.1 This 
arrangement was copperfastened by the Constitution in 1937 and has endured to 
this day. The great majority (92%) of primary schools are Catholic denominational 
schools; most of the remainder (5%) are under the control of one of the Protestant 
denominations, while a small multi-denominational sector is beginning to emerge, 
principally through the Educate Together movement.2 

At secondary level, the majority (53%) of schools are also privately owned but State 
funded schools, many of which are owned by religious denominations. However, there 
is far greater diversity at secondary level, with a significant number of these private 
schools being owned by non-religious entities such as private companies providing 
commercial private education, as well as a greater level of direct State involvement, with 
47% of secondary schools being owned and run by the State, and in that sense being 
more in line with international concepts of ‘public’ education. These types of school 
include vocational schools, which are State-owned, run by statutory local vocational 
educational committees, and non-denominational in their ethos (although religion 
is included as one subject in the curriculum); and community and comprehensive 
schools, which are State-owned schools which are run in conjunction either with 
religious denominations or local boards of management.

1  See Alison Mawhinney, Freedom of Religion and Schools: the Case of Ireland (VDM Verlag, Saarbrücken,  
 2009) 17–22. 
2  ibid 50.
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Identification of main themes for consideration
For the purposes of this brief analysis, a number of key children’s rights will be used as 
benchmarks against which the Irish legal system will be assessed. In any analysis of the 
field of education, the overriding standard is obviously the right of the child to receive 
education. Within this, a key issue is the adequacy of that education, particularly in 
the context of children with special educational needs and disabilities. Education and 
religion are closely related issues in many countries, and especially in Ireland, given the 
dominance of denominational schools; thus, the right to religious freedom is a key 
consideration in any assessment of the protection of children’s rights in the field of 
education. Finally, since education is a lengthy process that shapes a child’s future and 
involves many key decisions along the way, the right of the child to participate in those 
decisions and to express his or her views on them will also be considered.

6.2  OVERVIEW OF RELEVANT INTERNATIONAL HUMAN RIGHTS AND  
 CONSTITUTIONAL STANDARDS

The right to education was identified in the Universal Declaration of Human Rights in 
1948, and has been elaborated on in virtually every major international human rights 
document since then. A comprehensive analysis is outside of the scope of this chapter, 
and so discussion will focus first on the United Nations Convention on the Rights of 
the Child (CRC) as the mostly widely ratified convention in international law and the 
centrepiece of children’s rights discourse; and on the European Convention on Human 
Rights (ECHR), as the only major international human rights law convention to have 
been incorporated in domestic Irish law. Following these, the relevant provisions 
of the Irish Constitution will be set out.

Convention on the Rights of the Child

Article 28 (Education)
Article 28(1) of the CRC provides that State Parties recognise the ‘right of the child 
to education’, including free primary education,3 and sets the goal of progressive 
introduction of free secondary education. Article 28(1) explicitly states that that the 
actions which States are obliged to take under the Convention must be with a view to 
achieving the right on the basis of equal opportunity, and places States under a duty to 
offer financial assistance in case of need.4

Article 23 (Disability)
Article 23 of the CRC provides specific detail in relation to State’s obligations towards 

disabled children, a number of which are highly relevant in the context of education. 
These include the facilitation of the child’s active participation in the community5 and 
the right of the disabled child to special care.6 Article 23(3) places a duty on the State to 
ensure that the disabled child has effective access to and receives education, training, 
health care services, rehabilitation services, preparation for employment and recreation 
opportunities in a manner conducive to the child achieving the fullest possible social 
integration and individual development.

Article 14 (Religious freedom)

Article 14 of the CRC provides that ‘States Parties shall respect the right of the child to  
freedom of thought, conscience and religion’, while also respecting ‘the rights and  
duties of the parents … to provide direction to the child in the exercise of his or her  
right in a manner consistent with the evolving capacities of the child’. This provision is  
clear as to the existence of an independent right of the child to religious freedom, and  
establishes that the exercise of this right is dependent on the maturity of the individual  
child in question; no minimum age is set below at which it may not be exercised.

Article 12 (Right to be Heard)

Article 12(1) of the CRC provides that ‘States Parties shall assure to the child who is   
capable of forming his or her own views the right to express those views in all matters  
affecting the child, the views of the child being given due weight in accordance with the  
age and maturity of the child.’ This implies that decisions relating to, for example, the  
content of the education to be received, cannot be made without affording the child  
the opportunity to be heard and taking due account of his or her wishes. It also gives rise 
to a  right for children to participate in any decision making process which affects them, of  
which there are many in the field of education. An overarching principle relevant to the  
educational rights of children is that of the evolving capacities of the child. This principle  
reflects the reality that as children grow older and mature, their capacities increase and  
they become more able to make important decisions themselves. The law should   
therefore strive to facilitate a child of a sufficient understanding and maturity in making  
certain decisions for him or herself. Legal basis for this principle can be found in Articles  
5,7 128 and 149 of the CRC. The principle implies that in cases of conflict between children 

3 Convention on the Rights of the Child (adopted and opened for signature, ratification and accession on 20  
 November 1989) 1577 UNTS 3 (UNCRC) art 28(1)(a).
4  ibid Art 28(1)(b).

5 ibid Art 23(1).
6  ibid Art 23(2).
7  Convention on the Rights of the Child (n 3) Art 5 provides that State Parties shall respect the right of parents  
 to “to provide, in a manner consistent with the evolving capacities of the child, appropriate direction and  
 guidance in the exercise by the child of the rights recognized in the present Convention.”
8  Convention on the Rights of the Child (n 3) Art 12(1) provides that “States Parties shall assure to the child  
 who is capable of forming his or her own views the right to express those views freely in all matters   
 affecting the child, the views of the child being given due weight in accordance with the age and maturity  
 of the child.”
9  Convention on the Rights of the Child (n 3) Art 14 provides that States Parties shall respect the rights and  
 duties of the parents and, when applicable, legal guardians, to provide direction to the child in the exercise  
 of his or her right [to freedom of thought, conscience and religion] in a manner consistent with the   
 evolving capacities of the child.
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and parents in the exercise of their respective educational rights, the views of a sufficiently 
mature child should take precedence. This principle is, however, subject to the overriding 
welfare principle which, in the words of Article3(1), is a ‘primary consideration’.

Moreover, making children a part of the decision making process and helping them to 
become accustomed to taking responsibility for their decisions is an important part of 
education in itself. This will better prepare them for adult life, when they will constantly 
have to make such decisions for themselves. Manfred Nowak has submitted:

If education aims at fully developing the child’s personality and talents and at enabling 
the child to actively participate in a free society, a stronger protection of the rights of the 
young person to choose his or her education and to participate in the relevant decision-
making process would seem highly desirable.10

European Convention on Human Rights
The right to education set out in the ECHR is of a somewhat limited nature when 
compared with the CRC. The negative formulation of Article 2 of the First Protocol, 
which states that ‘[n]o person shall be denied the right to education’, has been held by 
the European Court of Human Rights not to place a positive obligation on the State to 
provide education, being interpreted instead as merely conferring a right of equal access 
to educational establishments existing at a particular time.11 Article 2 goes on to provide 
that the State shall respect the right of parents to ensure such education and teaching in 
conformity with their own religious and philosophical convictions. In addition to this 
parent specific right, Article 9 of the ECHR recognizes an independent right to religious 
liberty of children by providing that ‘Everyone has the right to freedom of thought, 
conscience and religion’.

In Folgero v Norway,12 the European Court of Human Rights held that beliefs must be 
respected throughout entire State education programme and in all functions taken on 
by State. While some integration of religion into the broader curriculum is acceptable, 
the absence of an effective opt-out was deemed to violate the rights of parents under 
Article 2 of Protocol 1 to ensure such education and teaching in conformity with their 
own religious and philosophical convictions. While no independent breach of the rights 
of the children under Article 9 was found in this case, it seems at least arguable that such 

occurred. Significantly, in Lautsi v Italy,13 the Chamber found breaches of the rights of 
both children and parents due to a law making it mandatory for State schools to display 
the crucifix in classrooms. Although the Grand Chamber ultimately found that no breach 
had in fact occurred,14 the finding that children had an independent interest in religious 
liberty within the education system is nonetheless highly significant.

Irish Constitution
The Irish Constitution does not actually contain an express right of the child to receive 
education; instead, Article 42.4 places a duty on the State to ‘provide for free primary 
education’. However, the Courts have long recognised a corresponding right of children 
to receive the free primary education that the State has a duty to provide.15 In the context 
of religious education, Article 44.2.1° states that ‘[f]reedom of conscience and the free 
profession and practice of religion are, subject to public order and morality, guaranteed 
to every citizen’. This provision is noteworthy for its all inclusive approach; ‘every citizen’ 
clearly includes children, since the provisions of Articles 2 and 9 in relation to the 
criteria for citizenship would seem to indicate that the term ‘citizen’ was not intended 
by the drafters of the Constitution to carry any connotation of age, and a number of 
decisions of the courts would seem to confirm this.16 Article 44.2.3° further provides that 
‘[t]he State shall not impose any disabilities or make any discrimination on the ground of 
religious profession, belief or status’. Finally, Article 44.2.4° provides that children have a 
right ‘to attend a school receiving public money without attending religious instruction 
at that school’.

6.3  REVIEW IRISH LAW/LEGISLATION IN EACH SPECIFIC AREA TO  
 IDENTIFY GAPS IN THE PROTECTION OF CHILDREN’S RIGHTS 

Primary Education
As noted above, the Courts have consistently recognised a constitutional right of children 
to receive the free primary education that the State has a duty to provide. This was best 
expressed in the judgment of O’Higgins C.J. in Crowley v Ireland, where he stated:

 …the imposition of the duty under Article 42, s. 4, of the Constitution creates a 
 corresponding right in those in [sic.] whose behalf it is imposed to receive what must  
 be provided. In my view, it cannot be doubted that citizens have the right to receive  
 what it is the State’s duty to provide for under Article 42, s. 4.17

10  Manfred Nowak, ‘The Right to Education’ in Asbjørn Eide, Catarina Krause, Allan Rosas (eds) Economic,  
 Social and Cultural Rights: A Textbook ( Martinus Nijhoff: Dordrecht 1995) 205. See also Martin Van Bueren,  
 ‘Education: Whose Right is it Anyway?’ in Heffernan (ed) Human Rights: A European Perspective (Round  
 Hall 1994) 348–349, who argues that [t]he exercise of the right to education is essential for children   
 because it helps realize their potential. Yet an important aspect of education, learning to take responsibility  
 for decisions made, has been overlooked. Children have been excluded from participating in a wide range  
 of educational choices, from government debates over the content of school curricula to the choice of  
 school.
11  Belgian Linguistic case (1979–80) 1 EHRR 252.
12   Folgero v Norway App no 15472/02 (ECtHR June 29 2007).

13  App no 30814/06 (ECtHR November 3 2009).
14  App no 30814/06 (ECtHR March 18 2011).
15  Crowley v Ireland [1980] IR 102, at 122 per O’Higgins CJ.
16  See, e.g. State (M) v Attorney General [1979] IR 73 and G v An Bord Uchtála [1980] IR 32.
17   Crowley v Ireland (n 15).
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Although the existence of this right is well established and has been confirmed in a 
number of subsequent cases,18 the Constitution Review Group has recommended 
that Article 42.4 should be amended to contain a more explicit statement of the child’s 
right to free primary education.19 Such a move would be welcome as part of a general 
movement towards a greater level of express recognition of children’s rights.

The Education Act, 1998 elaborates on Article 42.4 of the Constitution by providing in s. 
7 that it is a function of the Minister for Education to ensure that there is made available 
to each person resident in the State a level and quality of education appropriate to 
meeting the needs and abilities of that person; to provide funding and support services 
to schools to this end; and to monitor and assess the quality, economy, efficiency and 
effectiveness of the education system provided in the State.

Post-primary education
Like the CRC, the terms of Article 42.4 of the Irish Constitution make it clear that the 
only level of education which the State has a duty to provide for is primary education. 
However, unlike the CRC, the Constitution does not explicitly refer to any level of 
education outside primary education.20 What it does provide, in Article 42.4, is that the 
State ‘shall endeavour to supplement and give reasonable aid to private and corporate 
educational initiative, and, when the public good requires it, provide other educational 
facilities or institutions’. It is unclear what exactly this provision requires of the State, 
especially since it has not received any detailed consideration by the Courts. Having 
said that, s. 7 of the Education Act, 1998 applies equally to primary and post-primary 
education.

The Constitution Review Group in 1996 recommended that the Oireachtas ‘should 
seriously consider’ extending the right to education to include second level education.21 
They stopped short of an outright recommendation of such a move because of the 
resource implications involved. However, the Review Group itself noted that at the time 
of writing, it was over thirty years since free second level education was introduced in 
Ireland (since that was 18 years ago, it is therefore now almost 50 years). It should also 
be noted in this context that the Education (Welfare) Act, 2000 provides for compulsory 
education up to the age of 16.22 It is submitted that Article 42.4 should be extended to 
encompass second level education as to do so would reflect practical reality, while also 
strengthening the educational rights of children under the Constitution, in line with the 
CRC’s target of progressive realisation of the right to free post primary education.

Special Educational Needs and Disability
In O’Donoghue v Minister for Health,23 the right of children to free primary education 
was held to extend to meeting the needs of all children, no matter how extensive those 
needs might be. In rejecting the argument presented by the State that ‘free primary 
education’ in Article 42.4 referred only to scholastic education provided in primary 
schools, O’Hanlon J. held that the State’s duty 

 ‘involves giving each child such advice, instruction and teaching as will enable him or  
 her to make the best possible use of his or her inherent and potential capacities,  
 physical, mental and moral, however limited these capacities may be’.24 

This approach was confirmed by McGuinness J. in Comerford v Minister for Education,25 
where she confirmed that 

 ‘the right to free primary education extends to every child, although the education  
 provided must vary in accordance with the child’s abilities and needs’.26 

Later case law confirms this approach,27 and thus, the principle set down in Article 23 of 
the CRC is adhered to in the interpretation of the Constitution.

Two main limitations arise: the first is the decision of the Supreme Court in Sinnott 
v Minister for Education28 that the right ends at the age of 18, which has serious 
implications for the right to education of children whose disabilities are such that 
they require ongoing education into adulthood. Second, in O’Carolan v Minister 
for Education,29 the High Court held that in determining whether the applicant’s 
constitutional right to education was being vindicated, the test was whether the 
provision on offer was ‘appropriate’. The test was not whether an alternative placement 
was better or the best, so long as the placement in question was appropriate to 
the needs of the particular child.30 This carries the unfortunate implication that a 
lowest common denominator may be seen as an acceptable response to a child’s 
constitutional right to education.

18  See, e.g., O’Donoghue v Minister for Health [1996] 2 IR 20 and Sinnott v Minister for Education [2001] 2 IR  
 545.
19  The Constitution Review Group, Report of the Constitution Review Group (Stationery Office Dublin   
 1996) 353.
20  Note that in Sinnott (n 18) Murphy J at 675 distinguished pre-school education from primary education as  
 mentioned in Art 42.4.
21  The Constitution Review Group (n 19) 353.
22   sections 2(1) and 17(1).

23  [1996] 2 IR 20.
24  ibid at 65 (emphasis added). The learned judge reached this conclusion after considering, inter alia,   
 legislative developments such as the English Education Act 1970 and the US Education of All Handicapped  
 Children Act 1975 as well as reports such as the Committee of Enquiry into the Education of Handicapped  
 Children and Young people, Special Education Needs (Warnock Report) Cmnd 7212 ( HMSO: 1978) and the  
 Blue Report (Stationery Office, Dublin, 1983).
25  [1997] 2 ILRM 134.
26  ibid at 143.
27  See, e.g., Sinnott (n 18) and O’Carolan v Minister for Education [2005] IEHC 296.
28  [2001] 2 IR 545.
29  [2005] IEHC 296.
30  ibid at 46.
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While the existence of a constitutional right to education suitable to the needs of every 
child is a key foundation in the law dealing with special educational needs, it is clear 
that far more detailed provisions are necessary to ensure the vindication of this right 
in practice.31 Section 7 of the Education Act, 1998 expressly states that the duty of the 
Minister for Education to make appropriate education available to everyone in the State 
includes persons with a disability or who has other special educational needs. However, 
the Act fails to set out anything resembling the level of detail that is required of an 
adequate legal framework designed to cater for the complex needs of children 
with special educational needs and disabilities.

Efforts were made to address this deficiency with the enactment of the Education for 
Persons with Special Educational Needs Act 2004, which establishes a comprehensive 
framework for the assessment of educational needs; the drafting of education plans 
that set out the educational provision to be made for children, and create a legal 
entitlement to the services specified therein; periodic reviews of these education plans; 
and an accessible specialised appeals process to adjudicate on disputes. Although 
it is not perfect, the 2004 Act is by and large an excellent piece of legislation that 
would represent real progress in the vindication of the right to education of children 
with special educational needs and disabilities.32 Unfortunately, the Act was originally 
intended to have a five-year implementation period and to come into effect in 2009; but 
following the economic crisis of 2008, its implementation was postponed indefinitely. 
This is an issue that should be rectified at the soonest available opportunity.

Religious freedom
On paper, the guarantee of a constitutional right to religious liberty; the constitutional 
prohibition on religious discrimination; and the constitutional right to opt-out from 
religious instruction in publicly funded schools would seem to combine to provide 
children with strong constitutional rights in the context of religious liberty in the 
education system. However, these rights are impacted upon quite heavily by a number 
of practical realities, and by the way in which they have been interpreted by the courts 
and qualified by legislation.

First, it should be noted that in the majority of areas in Ireland, there is limited (if any) 
freedom of choice of schools. As noted above, well over 3,200 out of a total of 3,300 
primary schools are denominational in nature. 92% of primary schools are Catholic 
denominational schools; most of the remainder are Protestant denominational, while a 
small multi-denominational sector is beginning to emerge.33

While in principle, the opt-out provision set out in Article 44.2.4° should protect the 
religious liberty of children who are unable to access a school attuned to their own 
religious beliefs, this latter right is entirely undermined by the operation of what is known 

as the ‘integrated curriculum’ within these denominational schools. The integrated 
curriculum has its origins in Rule 68 of the 1965 Rules for National School:

 Of all the parts of a school curriculum Religious Instruction is by far the most   
 important, as its subject-matter, God’s honour and service, includes the proper use of  
 all man’s faculties, and affords the most powerful inducements to their proper use.  
 Religious instruction is, therefore, a fundamental part of the school course, and a  
 religious spirit should inform and vivify the whole work of the school.34

Rule 68 goes on to state that the teacher ‘should constantly inculcate’ various Catholic 
values in their students and that the primary duty of the educator is to habituate the 
students to observe the laws of God.35 Thus, while the predominant approach is 
that Irish primary schools deliver 30 minutes per day of formally timetabled religious 
instruction,36 religious values permeate the entire school day.37

The effect of the integrated curriculum is that it is impossible for a child to attend the 
vast majority of primary schools in Ireland without being exposed to, and influenced 
by, Catholic teachings.38 This system quite obviously impinges on the religious freedom 
of non-Catholic children within the education system—and yet the scant case law that 
exists in this area to date would seem to indicate that the Courts do not consider this 
to be unconstitutional. In Campaign to Separate Church and State Ltd v Minister for 
Education,39 Barrington J. examined this issue and stated:

The Constitution therefore distinguishes between religious ‘education’ and religious 
‘instruction’—the former being the much wider term. A child who attends a school run 
by a religious denomination different from his own may have a constitutional right not 
to attend religious instruction at that school, but the Constitution cannot protect him 
from being influenced, to some degree, by the religious ‘ethos’ of the school. A religious 
denomination is not obliged to change the general atmosphere of its school merely 
to accommodate a child of a different religious persuasion who wishes to attend that 
school.40

When read in the isolated context of a constitutionally sanctioned system of 
non-discriminatory State funding for denominational education, this passage is 
unobjectionable; however, the empirical reality of the overwhelmingly denominational 

31  See generally Conor O’Mahony, ‘Constitutionalism and Legislation in Special Educational Needs Law: An  
 Anglo-Irish Perspective’ 2008) 1 Public Law 125. 
32  See Conor O’Mahony, Educational Rights in Irish Law (Thomson Round Hall 2006) Chapter 7.
33  See Mawhinney (n 1) 50.

34  Rules for National School (Stationery Office, Dublin 1965) 38.
35  ibid.
36  See Mawhinney (n 1) 69–70.
37  For empirical evidence of the integrated curriculum in action, see Mawhinney (n 1) 104–107.
38  See further Áine Hyland, ‘The multi-denominational experience’ in Report of the Constitution Review  
 Group (Stationery Office, Dublin, 1996) 630–634 and D Clarke ‘Education, the State and Sectarian Schools’  
 in T Murphy (ed) Ireland’s Evolving Constitution (Hart Publishing Oxford 1998) 69–71.
39  [1998] 2 ILRM 81.
40  ibid at 101 See, however, Gerard Whyte, ‘Education and the Constitution’ in Dermot Lane (ed), Religion,  
 Education and the Constitution (Dublin 1992) 107–108.
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nature of the Irish primary school system, combined with the operation of the integrated 
curriculum, can have the effect that it is virtually impossible for some parents and 
children to fully exercise their rights with respect to religious freedom in education. They 
are faced with no realistic freedom of choice of school, and this is compounded by a 
partial and ineffective opt-out mechanism that leaves the children subject to a 
significant degree of religious influence. There are currently only a very small number 
of multi-denominational schools available, and these are concentrated in the major 
cities; consequently, the only possibility of non-Catholics avoiding exposure to Catholic 
denominational education will often be through the establishment by their parents of a 
private school or through home education (neither of which may be practicable in many 
cases).

While the courts have indicated that this is not a violation of the Irish Constitution, 
serious questions could be asked as to whether the Irish primary school system 
complies with the principles set down by the European Court of Human Rights in 
Folgero v Norway,41 at least in areas where no multi-denominational alternative is readily 
accessible. Thus, given that economic reality makes it improbable that a genuine parallel 
system of State-funded multi- or non-denominational schools will be established in 
even the medium term, a partial restriction on the religious rights of members of the 
majority religions, through the abolition of the integrated curriculum and a watering 
down of school ethos outside of formally timetabled periods of religious instruction, 
may ultimately be a necessary price of avoiding a severe abrogation of the freedom of 
thought, conscience and religion of members of minority religions and of none.

Another challenge in ensuring the vindication of the religious freedom of children 
in the education system is the exemption made in anti-discrimination legislation for 
denominational schools. The Education Act, 1998 requires school admissions policies to 
provide for maximum accessibility to the school and to respect principles of equality, but 
also to uphold the school’s characteristic spirit.42 The Equal Status Act, 2000 expressly 
prohibits religious discrimination in school admissions, but includes an exemption for 
cases where denominational schools admit coreligionists in preference to non-
coreligionists, or where they refuse to admit a non-coreligionist (provided that such 
refusal is reasonably necessary to uphold the ethos of the school).43

On first reading, this provision might seem to constitute a flagrant breach of the 
constitutional prohibition on religious discrimination, but the Supreme Court has read 
that prohibition as being subject, in certain circumstances, to the broader guarantee of 
religious freedom. When the Court was invited to pronounce on the constitutionality 
of similar provisions in the Employment Equality Act, 1998 allowing for religious 

discrimination in the employment of teachers, it held that such provisions may be 
permitted if reasonably necessary to protect the free practice of religion of those 
who seek to have their children educated through a particular religious ethos.44 This 
decision may provide constitutional cover for the provisions of the Equal Status Act, 
2000 relating to school admissions; the key point of debate is how to define what is 
considered ‘reasonably necessary’ to uphold the ethos of a school.45 Arguably, the 
necessity is not as great in the context of admitting an individual child who is a non-
coreligionist as it is in the context of employing a teacher, given the enormous influence 
exerted by teachers on the atmosphere of a school. In any event, so long as the 
provision remains on the statute books, it has the potential to result in children of 
minority religions and of none being excluded from their local National School, and to 
create pressure for parents to baptise their child where they might otherwise choose 
not to.46 The Ombudsman for Children has recently called on the Minister for Education 
to amend this provision as part of a forthcoming package of reforms on school 
admissions,47 but at present, it seems unlikely that this will occur.

Participation

Education Act 1998
In spite of the clear requirement under the CRC that children should be entitled to 
participate in decision making and express their views on matters affecting them, Irish 
law has made very limited provision for facilitating this. Some attempt has been made to 
give post primary students the opportunity to express their views through the provisions 
of the Education Act, 1998 relating to Student Councils. Section 27(3) of the Act provides 
that students of a post primary school may establish a student council, and a board 
of a post primary school shall encourage and give all reasonable assistance to the 
establishment of such councils. The function of such Student Councils is to ‘promote 
the interests of the school and the involvement of students in the affairs of the school, 

41  App no 15472/02 (ECtHR June 29 2007).
42  s 9(m) and 15(2)(d).
43  s 7(2).

44  In re Article 26 and the Employment Equality Bill, 1996 [1997] 2 IR 321 at 356–359. The Court stated that  
 [i] this is true that ‘ethos’ is a vague term and is nowhere defined in the Bill … It is probably true to say  
 that the respect for religion which the Constitution requires the State to show implies that each religious  
 denomination should be respected when it says what its ethos is. However the final decision on this  
 question as well as the final decision on what is reasonable or reasonably necessary to protect the ethos  
 will rest with the court and the court in making its overall decision will be conscious of the need to   
 reconcile the various constitutional rights involved.
45   See Mawhinney (n 1) 165–167.
46  See ibid 142. See also Ruairi Quinn, ‘Time to transfer control of primary education’, The Irish Times (January  
 26 2010), who comments that many parents ‘realise that a visit to the baptismal font is between them and  
 access to a primary school place for their child. Parents and godparents, not practising, lapsed, agnostic or  
 atheists are now required to make solemn vows before a priest, to raise the child as a practising Catholic.  
 The priest, who has not seen the parents before and does not expect to see them again, goes along with  
 this charade.’
47  See Kitty Holland, ‘Call for end to religious discrimination by schools’ The Irish Times    
 (Dublin. December 12 2013); the Ombudsman for Children, ‘Advice on the General Scheme of the   
 Education (Admission to Schools) Bill 2013’ <http://www.oco.ie/wp-content/uploads/2014/03/  
 AdviceoftheOmbudsmanforChildrenontheGeneralSchemeoftheEducationBill.pdf> accessed 16 July 2015 
 and the Ombudsman for Children, Report to the UN Committee on the Rights of the Child (Ombudsman  
 for Children 2015) 12-13.
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in co-operation with the board, parents and teachers’.48 However, these provisions are 
somewhat isolated and their effectiveness stands to be undermined unless school 
boards, parents and teachers take the views of Student Councils seriously. It is difficult to 
see how this can be assured by the provisions as currently formulated.

Education for Persons with Special Educational Needs Act 2004
As noted above, the Education for Persons with Special Educational Needs Act 2004 
provides a comprehensive framework for vindicating the rights of children with special 
educational needs. It sets out in detail the steps to be taken at the key points in the 
process, namely assessments, the preparation of education plans, reviews of education 
plans and appeals. The Act takes great care to ensure that parents have adequate 
opportunity to express their views at each point in the process; unfortunately, it takes 
less care to ensure that children are in a position to independently express their views 
and actively participate in the various stages of the process. The major exception in this 
regard is the preparation of education plans: s. 8(4) of the Act provides that where the 
National Council for Special Education is preparing an education plan for a child under 
s. 8, the relevant special educational needs organiser shall convene a team of people 
to provide advice to them in relation to the preparation of the education plan, and that 
team of people shall include the child, where this is considered appropriate by the 
special educational needs organiser having regard to the age of the child and the nature 
and extent of the child’s special educational needs.49 Unfortunately, no comparable 
provision exists in s. 3, which deals with education plans that are prepared within the 
school (for children with less complex special educational needs). This is not to suggest 
that children will be excluded from actively participating in the process—but the absence 
of an express legal obligation leaves open the possibility of such.

As regards the other stages of the process, no provision is made in the Act for children 
to be active participants (as opposed to mere passive subjects) in assessments of 
educational needs, although admittedly, it is difficult to see how any proper assessment 
of educational needs could take place without affording a child the opportunity to 
express their views about their educational needs. More disappointingly, s. 11 (which 
deals with periodic reviews of education plans) does not provide for the participation of 
children in reviews, and while it does allow parents to request a review before it falls 
due, no similar provision is made for children. The same approach is taken to appeals 
to the Special Education Appeals Board established under the Act; while parents can 
appeal against a variety of decisions, children are not entitled to bring appeals; are 
not a party to any appeal, even though it fundamentally affects them; and there is no 
provision in the Act designed to ensure that the views of the child are ascertained during 
the course of an appeal. This is clearly out of line with Article 12 of the CRC, and while 
the terms of Article 42A do not apply to administrative proceedings such as the Special 
Education Appeals Board, the exclusion of children from the process is nevertheless 
inconsistent with the spirit of the constitutional amendment.

6.4  RATIONALE FOR GAPS IN PROTECTION

Limitations of indirect provision model of state funded private schools
The current model of primary education in Ireland, whereby the State provides funding 
to private entities who deliver primary education on its behalf, limits the capacity of the 
State to respond in a timely fashion to changing demands on the education system. 
The absence of direct State ownership and management of primary schools, coupled 
with a policy of affording schools a large amount of autonomy, creates a system that 
is somewhat unwieldy and inflexible at times of rapid demographic change. Moreover, 
given the amount of private fundraising that primary schools engage in, it must be 
questioned whether the level of funding provided to such schools by the State is 
adequate and in line with a constitutional guarantee of ‘free primary education’.

Forum for Patronage and Pluralism
The Report of the Forum for Patronage and Pluralism of April 201250 recommended 
an incremental approach to addressing the lack of diversity in the composition of the 
primary schools system, whereby 250 schools would initially be scrutinised, of which 
50 may be divested. This represents just 1.5% of primary schools, and is a rather cautious 
and limited recommendation. The report also recommended that steps be taken to 
measure parental preferences across the country to guide a later phase of divestment. 
On a more positive note, the report recognised the difficulties posed by the integrated 
curriculum and the Rules for National School, and recommended that Rule 68 be 
deleted as soon as possible. A range of other recommendations were made concerning 
school prayer and religious displays and the need to make these as inclusive as possible. 
It remains to be seen what steps will be taken to implement these recommendations, 
but it seems clear that focusing on diversity of type of school alone is insufficient, and 
that addressing the integrated curriculum and ensuring an effective opt-out mechanism 
is essential. This may have the effect of slightly diluting the rights of the religious majority 
in denominational schools, but it seems to be the only means available of avoiding a 
severe restriction on the religious liberty of the minority. Having said that, it seems likely 
that difficulties will remain for the individual religious liberty of children in the education 
system so long as our primary school system is composed of an overwhelming majority 
of religious (and, in particular, Catholic) schools.

Restrictive interpretation of constitutional provisions by the courts
A number of constitutional provisions have been given a narrow interpretation by the 
Courts, which has served to restrict the rights of children in the education system. 
First, as mentioned above, the right to free primary education has been interpreted as 
ending at age 18 in all cases, even where the child has special educational needs that 

48  s 27(4).
49  s 8(4)(a).

50  Forum on Patronage and Pluralism in the Primary Sector, ‘Report of the Forum’s Advisory Group (2012)’ 
 <http://www.education.ie/en/Press-Events/Conferences/Patronage-and-Pluralism-in-the-Primary-Sector/ 
 The-Forum-on-Patronage-and-Pluralism-in-the-Primary-Sector-Report-of-the-Forums-Advisory-Group. 
 pdf> accessed January 13, 2014.
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will require ongoing provision into adulthood. This could fatally undermine the benefit 
derived from education provided up to that point. Second, the interpretation of Article 
42.4 as conferring a right only to ‘appropriate’ rather than ‘the best’ education may result 
in some children having to settle for an inferior quality of education. Finally,
the interpretation of the prohibition on religious discrimination in Article 44, as well as of 
the clause granting the right to opt out from religious instruction, has created a situation 
where an approach to religious education that could be seriously challenged under the 
CRC and ECHR has been deemed to be compatible with the Irish Constitution. In all 
three cases, a more child-centred interpretation was available to the Courts.

Non-commencement of Education for Persons with Special Educational Needs Act 2004
A major constraint on the adequate vindication of the rights of children with special 
educational needs is the continuing non-commencement of the Education for Persons 
with Special Educational Needs Act 2004. As noted above, this was intended to come 
into effect in 2009, but its commencement was indefinitely postponed after the 
economic crisis of 2008. As a matter of individual rights, all children are entitled to an 
adequate education that is appropriate to their individual needs, irrespective of cost, and 
the 2004 Act provides a far more effective model for ensuring this than existing law. 
Moreover, from an economic perspective, investment in education is cost effective in 
the long term. Therefore, as the economy stabilises, the commencement of this 
legislation should be a priority for the Department of Education.

6.5  RECOMMENDATIONS TO STRENGTHEN THE PROTECTION OF RIGHTS 

> The constitutional right to free education should be extended to cover   
 secondary education. 

> The right to free education should be determined on the basis of need rather  
 than age.

> The right to free primary education should, in line with the definition set down in 
 O’Donoghue v Minister for Health, allow children to make the best possible use of  
 their inherent and potential capacities, however limited those capacities may be.

> The Education for Persons with Special Educational Needs Act 2004 should be  
 commenced and fully implemented without further delay.

> The recommendation of the Forum for Patronage and Pluralism with respect to  the  
 integrated curriculum should be implemented immediately—at least in areas where  
 no multi-denominational alternative is available within a reasonable distance.

> A more extensive programme of divestment of schools from religious   
 denominations should be undertaken, with a view to providing genuine diversity  
 and freedom of choice within the primary school system. 
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