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1. 
CHILDREN’S  
CONSTITUTIONAL
RIGHTS

Chapter Grade 

B-
Duty on States to provide for the rights of children  
By ratifying the UN Convention on the Rights of the 

Child, States agree to undertake all appropriate  

legislative, administrative and other measures to 

ensure the implementation of the rights set out in 

the Convention. In relation to economic, social and 

cultural rights, States are obliged to undertake such 

measures to the maximum extent of their available 

resources. 

Summary of Article 19 of the UNCRC

“A positive decision of the Supreme Court in the Jordan case 
is eagerly awaited. Training of lawyers and decision-makers at 
all stages of administrative and legal proceedings will also help 
to redress the current imbalance and ensure a child-friendly 
justice system where the voices of children are heard and their 
rights are protected.”
Catherine Cosgrave, Director/Managing Solicitor, Law Centre for Children & Young 

People
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IN THE NEWS

WOMAN LOSES BID  
TO CHALLENGE  
REFERENDUM RESULT
The Irish Examiner 21 June 2014

A woman who campaigned against the 
Children’s Referendum has lost on all 
grounds her High Court challenge to the 
constitutionality of laws governing bringing 
petitions disputing referendum results.

Joanna Jordan, of Glenageary Rd Upper, 
Dun Laoghaire, Dublin, previously secured 
leave to bring a petition aimed at overturn-
ing the ‘yes’ result in the November 2012 
referendum, achieved by a majority of 58% 
to 42% based on a turnout of 33.49%. […]

After her petition was rejected last year on 
grounds that she had failed to prove the 
information campaign materially affected 
the outcome, a further hearing was held to 
address her claims the relevant provisions 
of the 1994 Referendum Act were  
unconstitutional.

In that challenge, she argued the require- 
ment for a petitioner disputing a referendum 
result to prove wrongful conduct such as 
to probably “materially affect” the result of 
the referendum was unconstitutional as it 
was impossible to prove. The onus should 
be on the Government to prove its  
campaign did not materially affect the 
result, she said.

Yesterday, Mr Justice McDermott said he 
did not accept it was impossible to prove 
material effects based on a balance of 
probabilities. Ms Jordan is appealing the  
rejection of her Supreme Court petition 
and a date for that appeal, and her appeal 
against yesterday’s judgement, will be fixed 
later.

By Ann O’Loughlin 
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B-
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1.1
CHILDREN’S REFERENDUM

GOVERNMENT COMMITMENT 
 
The Programme for Government commits to establishing a process to ensure  
that the Constitution meets the challenges of the 21st century, by addressing  
a number of specific urgent issues as well as establishing a Constitutional  
Convention to undertake a wider review. It also promises to give priority  
to specific constitutional amendments, including: 

•	 Referendum to amend the Constitution to ensure that children’s rights  
are strengthened, along the lines recommended by the All-Party  
Oireachtas Committee on the Constitution. 

Progress:  Frozen

WHAT’S HAPPENING? 
The legal challenge to the Constitutional Referendum on Children was  
appealed to the Supreme Court. The Supreme Court hearing took place  
in December 2014 and a decision is expected in 2015. 

The Government held a referendum to 
strengthen children’s rights in the Constitution 
on 10 November 2012. The People of Ireland 
voted 58 per cent to 42 per cent in favour of 
the Thirty-First Amendment. However, the 
amendment has not yet been signed into law 
due to a legal challenge by Joanna Jordan 
regarding the publication of a government 
funded booklet/website on the children’s 
referendum. Parts of the booklet/website 
were found to be unconstitutional because 
they breached the McKenna principles1 which 
prohibit the spending of public monies  
to espouse a particular perspective in a  
referendum.2 Jordan relied upon this case  

to argue that the Government booklet/ 
website had a material effect on the referendum 
outcome and interfered with the democratic 
process. However, Jordan was unsuccessful 
in the High Court. On 18 October 2013, Mr 
Justice McDermott held that Jordan had not 
succeeded in proving on the balance of  
probabilities, the Government’s booklet,  
website and advertising had a material effect 
on the outcome of the referendum. Jordan 
appealed to the Supreme Court on 24 October 
2013 and was given a hearing in December 
2014. The Supreme Court has yet to issue  
a final judgment on this case.

1   McKenna v An Taoiseach (No. 2) [1995] 2 IR 10.
2   McCrystal v Minister for Children and Youth Affairs, the Government of Ireland, Ireland and the Attorney 

General [2012] IESC 53 (8 November 2012). The Court also found that material contained a misstatement 
as to the effect of the referendum.



13CHILDREN’S RIGHTS ALLIANCE  REPORT CARD 2015

COMMENT

Children’s Constitutional Rights gets a ‘B-’ 
grade in Report Card 2015, a fall from last 
year’s ‘B’ grade. This is due to the fact that  
the Children’s Referendum result is still frozen 
two years’ on. 

Despite the fact that the Children’s Referendum 
was held over two years ago, the judicial 
challenge to the Thirty-First Amendment Bill, 
and subsequent delays in the Superior Courts, 
has effectively stalled the referendum result. 
Should the Supreme Court find that the  
Children’s Referendum result is unconstitu-
tional, the Government must ensure that a 
contingency plan is put in place to hold the 
referendum again. However, it must be stated 
that there is nothing to stop the Government 
from introducing a whole range of legal rights 
and entitlements for children outside and 
above those flowing from the constitutional 
referendum. In fact, recent experience 
regarding the Child and Family Agency Act3, 
the Children First Bill4 and the heads of 
the Children and Family Relationships Bill5 
demonstrate a greater willingness to translate 
children’s rights into law. 

If the Supreme Court strikes down Joanna 
Jordan’s appeal, the new Article 42A, which 
was the subject of the Children’s Referendum, 
will become part of the Constitution and is 
expected to open up the possibility of a new 
line of jurisprudence on children’s rights from 
our Superior Courts. In particular, Article 42A(1) 
provides that: ‘The State recognises and affirms 
the natural and imprescriptible rights of all 
children and shall, as far as practicable, by its 
laws protect and vindicate those rights’.6 It 
allows for the possibility of the Courts to identify 
new rights flowing from the Constitution for 
children. However, this may take time or not 
happen at all if those working in the courts 
are not supported to interpret and uphold 
children’s rights. 

The Committee for Judicial Studies has  
responsibility for the ongoing judicial studies 
for the Judiciary. The budget for Committee 
fell to €225,000 in 2014 from €500,000 in 
2009.7 To date, the Committee for Judicial 
Studies has not developed any specific  
programme in relation to the 2012 Children’s 
Referendum “but is always cognizant of this 
area when arranging conferences and seminars 
etc”.8 Best practice in this field involves  
scenario-based training by experts and judicial 
peers and would be an important element  
of such learning if the Irish judiciary chose  
to undertake it.9 The Government provides 
sufficient funding to the Courts to enable 
judges to undergo judicial studies on child-
friendly justice and on substantive children’s 
rights principles. In addition, the Government 
and professional legal bodies need to examine 
more generally how the legal system can 
implement child-friendly justice at all levels 
within the courts.

3   Child and Family Agency Act 2013, No. 40 of 2013, section 9 on best interests and views of the child.
4   Children First Bill 2014, No 30 of 2014, section 6 on best interests of the child.
5   General Scheme of the Children and Family Relationships Bill 2014, section 32 on best interests of the child.
6   Thirty-First Amendment of the Constitution (Children) Bill 2012, No. 78 of 2012.
7   Communication received by the Children’s Rights Alliance from the Courts Service on 2 February 2015.
8   Communication received by the Children’s Rights Alliance from the Courts Service on 2 February 2015. 

Since 2012, the Judicial Studies Committee has organised the following conferences/events for members 
of the Bench. November 2012: The Committee for Judicial Studies National Conference – A presentation 
was made to all members of the judiciary on ‘The Children’s Rights Amendment’; May 2013: ‘Voice of Child 
in decisions affecting them’: Mary O’Toole SC; ‘What to expect from a good Social Work Report’ Dr. Helen 
Buckley TCD; ‘Rebalancing Community and Custodial Sanctions’ Vivien Guerin, Probation Service; Remand 
for Breach of Bail and other options & Reflections on the form of Orders possible in the Children Court, 
Professor Ursula Kilkelly, Oberstown Board Member; February 2014/ July 2014: Voice of the Child Training 
Seminar, Four Courts, Dublin 7; June 2014 – District Court Conference – Presentations and discussion 
forum on - ‘Public Law Child Care Cases’; September 2014: Judicial Studies & Barnardo’s seminar ‘Under-
standing and Working with the Alienated Child’ in the Four Courts, Dublin 7; October 2014: Judicial Studies 
seminar by the American child psychiatrist, Dr Kim Masters, in the Four Courts, Dublin 7 on DSMV and 
expert witness testimony and November 2014: Family Relationships Bill- impending change.

9   European Judicial Training Network, Good Judicial Training Practices, Innovative Training Methodology, 
Best practices in the training of judges and prosecutors , eg. Small Teams – The Business of Judging and 
Real Case Study, Developed in Real Time though the use of Video Conferencing, [online], April 2014,  
[accessed 13 February 2015].

DESPITE THE FACT THAT THE 
CHILDREN’S REFERENDUM WAS 
HELD OVER TWO YEARS AGO, 
THE JUDICIAL CHALLENGE […] 
AND SUBSEQUENT DELAYS IN 
THE SUPERIOR COURTS, HAS  
EFFECTIVELY STALLED THE  
REFERENDUM RESULT.
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10   UN Economic and Social Council, Guidelines on Justice in Matters involving Child Victims and Witnesses  
of Crime, ECOSOC Resolution 2005/20, Article 9(d).

11    Council of Europe, Guidelines of the Committee of Ministers of the Council of Europe on Child-Friendly 
Justice, (Adopted by the Committee of Ministers on 17 November 2010 at the 1098th meeting of the  
Ministers’ Deputies) – edited version 31 May 2011, Section II, (c).

THE PEOPLE OF IRELAND VOTED 
58 PER CENT TO 42 PER CENT  
IN FAVOUR OF THE THIRTY-FIRST 
AMENDMENT.

To fully realise a commitment to children’s 
rights, the Courts should be more child- 
sensitive to those children coming before it. 
The United Nations Guidelines on Justice in 
Matters Involving Child Victims and Witnesses 
of Crime define the term ‘child-sensitive’ as 
‘an approach that balances the child’s right 
to protection and that takes into account the 
child’s individual needs and views’.10 On 17 
November 2010, the Committee of Ministers 
of the Council of Europe adopted new Guide- 
lines on child-friendly justice, based on the 
fundamental principles of participation, best 
interests of the child, dignity, protection from 
discrimination and rule of law. More specifically, 
these Guidelines define child-friendly justice 
systems as ‘justice systems which guarantee 
the respect and the effective implementation 
of all children’s rights at the highest attainable 
level’.11 In addition to implementing child-
friendly justice, the training of lawyers and  
the provision of judicial studies for judges  
in implementing substantive children’s rights 
will be very important. 
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CHILDREN’S REFERENDUM

Immediate Actions for 2015

Enact comprehensive legislation as required under the Constitutional 
Amendment

Should the Supreme Court find that the children’s referendum result is constitutional, 
four provisions of the new article will necessitate the introduction of specific 
legislation;12 a failure to legislate would be a constitutional breach. The Oireachtas 
should use the opportunity when drafting such legislation to address omissions  
from the Amendment, for example to provide for a broader set of circumstances  
under Article 42A.4 in the areas of best interests and voice of the child. 

Ensure an appropriate plan is in place should the Constitutional  
Amendment be struck down by the Supreme Court

Should the Supreme Court find that the children’s referendum result is unconstitutional, 
the will of the People to insert a new Article 42A into the Constitution will be frustrated. 
The Government should ensure that a contingency plan is in place to ensure the will  
of the people can be implemented, for example by re-holding the referendum.

Support the Committee for Judicial Studies to address the interpretation 
of the Amendment

The Minister for Justice and Equality should provide funding to the Committee for  
Judicial Studies to enable members of the Bench to undergo judicial studies on the  
application of children’s rights and on child-friendly justice to advance the interpretation 
of the children’s Amendment following international best practice in this field. There are 
many ways in which the Courts can be supported. For example, consideration should 
also be given to a multi-disciplinary panel of experts from various disciplines, such as 
social work and psychiatry, that would give a broader, holistic approach to the work  
of the judiciary, reflecting the various elements that can be involved in the settlement  
of family law disputes.13

Support the legal profession in undertaking training on the implementation 
of children’s rights and child-friendly justice

The Government should provide funding to the legal professional bodies to provide 
ongoing education to trainee lawyers and qualified practitioners on the UN Convention 
on the Rights of the Child and children’s rights under the Constitution and more generally 
in Irish law.

12   These are on aspects of adoption (Article 42A.2.2 and Article 42A.3); best interests of the child (Article 42A.4.1) 
and hearing the views of the child (Article 42A.4.2).

13   See e.g. Nicholson CJ, ‘Review of the Family Court’ 64 LMV Institute Journal 628 (1990) at 628-629; and 
Alastair Nicholson, ‘Setting the Scene: Australian Family Law and the Family Court— A Perspective From the 
Bench’ 40 (3) Family Court Review 279 (2002).
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Grade

B-

The Constitutional Convention began its work 
on 1 December 2012 and comprised 100 
members – 66 citizens drawn from the 
electoral register, 29 Oireachtas members 
and four from the Northern Ireland Assembly. 
Under its terms of reference, the Convention 
was required to consider eight different 
questions, including whether the voting age 
should be reduced to 17 years. The Convention 
also had to the option to consider additional 
potential constitutional amendments. In 
December 2013, the Convention chose to 
consider economic, social and cultural rights. 
It subsequently recommended to the  
Government, by an overwhelming majority  
of 85 per cent, that economic, social and  
cultural (ESC) rights be given enhanced 
protection in the Constitution. It held its final 
session in February 2014. One year later, the 
Government has yet to formally respond  
to the recommendation.

COMMENT
The Constitutional Convention gets a ‘B-’ 
grade in this year’s Report Card. This reflects 
that while the Constitutional Convention 
recommended that economic, social and 
cultural rights should be included in the Irish 
Constitution, the Government, in contravention 
of its own rules, has yet to directly respond  
to this recommendation. Separately, the  
Taoiseach has confirmed that following the 
Marriage Equality and Presidential referenda, 
no further referenda will be called in the life-
time of the current Government.14 

The establishment of the Constitutional 
Convention was a positive development and 
important in engaging ordinary citizens in the 

1.2
CONSTITUTIONAL 
CONVENTION

GOVERNMENT COMMITMENT 
 
The Programme for Government commits to establishing a process to ensure  
that the Constitution meets the challenges of the 21st century, by addressing  
a number of specific urgent issues as well as establishing a Constitutional  
Convention to undertake a wider review. It also promises to give priority to  
specific constitutional amendments, including: 

•	 Referendum to amend the Constitution to ensure that children’s rights  
are strengthened, along the lines recommended by the All-Party Oireachtas 
Committee on the Constitution. 

Progress:  Slow

WHAT’S HAPPENING? 
The Constitutional Convention recommended that economic, social and 
cultural rights be given enhanced protection in the Irish Constitution.  
The Government did not respond to the recommendation in 2014.

14   An Taoiseach, Enda Kenny TD, Dáil Debates, Order of Business, 14 January 2015. http://oireachtasdebates.
oireachtas.ie/debates%20authoring/debateswebpack.nsf/takes/dail2015011400026?opendocument  
[accessed 13 February 2015].

http://oireachtasdebates.oireachtas.ie/debates
http://oireachtasdebates.oireachtas.ie/debates
debateswebpack.nsf/takes/dail
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future of the Constitution. The fact that the 
Constitutional Convention made a decision 
to consider and recommend that economic 
and social rights be protected in the  
Constitution is also a welcome development. 
Economic and social rights are intrinsically 
linked to the enjoyment of fundamental human 
rights but are largely considered to be non-
justiciable before the Irish Courts today. This 
means that these rights are considered to be 
guidelines only and are not enforceable by 
law and before the courts. This means that 
decisions made when implementing laws and 
policies affecting housing, social security and 
health for example, are not guaranteed under 
the Constitution. The UN Convention on the 
Rights of the Child contains many economic 
and social rights such as the right to health 
and health services (Article 24) the right to 
social security (Article 26) and the right to  
an adequate standard of living (Article 27). 

The Economic, Social and Cultural Rights 
Initiative, led by Amnesty International, has 
called on the Government to accept the  
Constitutional Convention’s recommendation 
and to provide clear timelines in relation to 
any measures adopted to bring it forward. 
This would involve holding a referendum on 
economic, social and cultural rights in due 
course.15 However, to date the Government 
has not directly responded to the Constitutional 
Convention’s recommendation. Instead the 
Taoiseach has confirmed that two other 
referenda will happen in the life of the current 
Government.16 The Taoiseach also confirmed 
that the Government will not be holding  
a referendum to implement another  
recommendation made by the Constitutional 
Convention, in relation to lowering the voting 
age from 18 years to 16 years. The National 
Youth Council of Ireland (NYCI) has expressed 
disappointment at this move stating that up 
to 120,000 sixteen and seventeen year olds 
will be denied the right to vote in the General 
Election and other elections and referenda.17

CONSTITUTIONAL CONVENTION

Immediate Action for 2015

Accept and implement the recommendation of the Constitutional  
Convention to enhance protection of the on economic, social and  
cultural rights in the Constitution. 

The Government should not delay any further in progressing the Convention’s  
recommendation on economic, social and cultural rights. Given the importance  
of this category of rights to the lives of children, priority should be given to  
progressing this recommendation from the Convention.

Engage in a dialogue with the youth sector on the Convention’s   
recommendation to lower the voting age
 
The Constitutional Convention recommended that the voting age should be  
lower from 18 to 16 years. The Government has indicated that it will not be  
holding a referendum on this issues. A dialogue is needed between Government  
and the youth sector in light of this decision.

15   ESC Rights Initiative, A call on the government to accept the recommendation of the constitutional  
convention on econonmic, social and cultural rights [online], 1 September 2014. http://www.amnesty.ie/
news/call-accept-recommendation-constitutional-convention-economic-social-and-cultural-rights  
[accessed 13 February 2015].

16   S. Collins, ‘Coalition abandons plan for poll on younger voting age, The Irish Times, 15 Jan 2015.
17  National Youth Council of Ireland, No referendum on voting age: Youth Council expresses disappointment 

but says campaign will go on, [press release], 15 Jan 2015.

http://www.amnesty.ie/news/call
http://www.amnesty.ie/news/call

